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An 8-month shutdown did not hurt our profits! 
(Based on claim #H-49-1306) TE 
When fire damaged the building of our furniture company last \\ th 
year, it took us 8 months to re-establish the business. Normally, the arbitr 
firm would have earned a $133,632.73 profit during this period. disput 
Instead, with sales drastically curtailed, we only earned $53,358.43 c P 
--. a loss in profits of $80,274.30! Added to this were continuing ules. : 
expenses and expediting charges of $35,759.42 ... making a total of thi 
of $116,033.72 which the firm stood to lose. But, because we means 
had Business Interruption Insurance in a sufficient amount, the disput 
business collected $116,033.72... enough to offset the necessary negoti 
expediting charges and continuing overhead and give us our full leone 
anticipated profit! “eee 
Why let your firm risk a crippling loss of income should fire or other insurable st The 
hazard cause a shutdown? Find out, now, how much Business Interruption strug sé 


Insurance is needed! Hartford’s work sheets make this easy. Just mail coupon and t: 
for free copies...or see your Hartford agent or insurance broker. In more than J collect 
5000 communities you can reach your Hartford agent by calling Western unabl 
; ; ee =” 5 unadie 
Union, asking for “Operator 25 
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‘Compulsory Arbitration of Labor 
Disputes Affecting Public Utilities 


by GILBERT NURICK 


of the Harrisburg, Pa. Bar 


@ 


We ARE concerned here with 
the technique of compulsory 
arbitration as applied to labor 
disputes affecting public utili- 
ties. Our real concern is the use 
of this compulsory process as a 
means of enforcing settlement of 
disputes arising out of the 
negotiation, rather than the in- 
terpretation, of labor contracts. 

The typical situation is the 
struggle between the company 
and the union when, following 
collective bargaining, they are 
unable to achieve agreement on 
such important issues as wages 
or working conditions. Media- 
tion and conciliation have failed 
to induce an agreement and a 
strike or lockout appears immi- 
nent. When arbitration is re- 

‘| qired in such cases, the parties 
are compelled to submit their 

Jiifferences to some agency es- 

‘tablished by the government. 

In effect, that agency deter- 

mines the contractual terms 

which will be binding on the 
parties. Consequently, when we 
speak of “compulsory arbitra- 
tion” herein, we shall confine the 
scope of that term to the en- 
Jlorced settlement of disputes re- 
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sulting in what might be called 
“compulsory contracts.” 

There is a popular song which 
proclaims that its author was 
“born in Kansas and was bred in 
Kansas.” This description might 
well be applied to compulsory 
arbitration in the United States. 
If we may by-pass the Adamson 
Law of 1916, which, by compul- 
sion, settled a railroad dispute 
by establishing the eight-hour 
day, we may acknowledge that so 
far as American experience goes, 
compulsory arbitration was born 
and bred in Kansas. Like many 
other prominent births in re- 
corded history, moreover, this 
blessed or cursed event—depend- 
ing on your viewpoint—was pre- 
ceded by severe labor pains. 

It has been estimated that 
during the period 1915 through 
1919, approximately 700 strikes 
afflicted the Kansas coal mines. 
A serious shortage of coal re- 
sulted and the state, proceeding 
under its anti-trust laws, ap- 
pointed a receiver for the mines 
and proceeded to operate them 
under National Guard protec- 
tion. The U. S. Army also sta- 
tioned troops in the area of dis- 
turbance. Against this backdrop 
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the Kansas legislature, in special 
session in 1920, adopted its com- 
pulsory arbitration law over the 
vigorous opposition of organized 
labor. This statute established 
the Court of Industrial Relations 
composed of three “judges” with 
jurisdiction over certain indus- 
tries deemed to affect the public 
interest. It expressly covered 
the manufacture and transpor- 
tation of food and food products 
and wearing apparel and the 
mining or production of fuel as 
well as the services of public 
utilities and common carriers. 
The court, which was essentially 
an administrative agency, was 
empowered to settle all contro- 
versies involving such industries 
and to seize and operate them 
during emergencies. Strikes, 
boycotts, picketing and intim- 
idation were made unlawful. 
The court promptly proceeded 
to investigate the coal mining 
industry. Certain officials of the 
UMW were summoned as wit- 
nesses, ignored the summons, 
were cited for contempt and 
were sentenced to jail. A strike 
was thereupon called despite the 
anti-strike provisions of the law. 
An injunction was obtained, was 
likewise disregarded and a jail 
sentence of one year imposed for 
the second contempt. Both con- 
tempt sentences were appealed 
and were sustained by the U. S. 
Supreme Court in 1922 without 
passing upon the constitutional- 
ity of the legislation. 
The following year, however, 


4 CASE AND 


COMMENT 


the question of constitutionality 
was presented squarely and de- 
cided in Chas. Wolff Packing Co. 


v. Court of Industrial Relations | 
of State of Kansas, 262 US 522, | 


67 L ed 1103, 43 S Ct 630 
(1923) ; (see also 267 US 552, 69 
L ed 785, 45 S Ct 441 (1925)), 
the court holding that the food 
industry was not a “business 
clothed with a public interest” 
so as to justify wage determina- 
tions as a permissible restriction 
on freedom of contract under 
the due process clause. It is 
confidently predicted that if the 
Wolff Packing case should be 
urged as a precedent today to 
invalidate compulsory arbitra- 
tion of disputes involving busi- 
nesses other than utilities, it will 
be relegated to that special 
chamber in the judicial morgue 
reserved for such _ illustrious 
corpses as Adair v. United 
States, Coppage v. Kansas, and 
Adkins v. Children’s Hospital. 

History records that the Court 
of Industrial Relations expired 
for all practical purposes even 
before the Wolff Packing deci- 
sion. It atrophied from general 
indifference and was abolished 
officially in 1925 even though the 
statute still remains on_ the 
books, bloody and not unbowed. 
Thus, the boisterous offspring 
from Kansas, after a_ painful 
birth and a robust and vigorous 
infancy, became an unwanted 
and unclaimed waif. 


Compulsory arbitration, born 
in the aftermath of World War! 





and buried several years later, 
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was resurrected with the advent 
of World War II when the Na- 
tional War Labor Board operat- 
ed in effect as a compulsory arbi- 
tration agency. This experience 
must not be confused, however, 
with the type of compulsory ar- 
bitration legislation we are dis- 
cussing here. The board includ- 
ed representatives of labor, 
management and the public and 
was organized as a patriotic con- 
tribution to the war effort. Hav- 
ing served the purposes of its 
creation, it was dissolved by ex- 
ecutive order on January 3, 1946. 


Shortly after the cessation of 
hostilities the pent-up demands 
of labor unions for increased 
wages and improved working 
conditions led to a large number 
of strikes, some of which in- 
volved public utilities. When a 
utility like an electric, gas, wa- 
ter or sewage company stops 
operating, there is not only in- 
convenience to patrons but also 
a definite and immediate hazard 
to health and life. It is not diffi- 
cult to perceive why a large body 
of the public firmly believes that 
work stoppages in such basic 
itilities should not be tolerated. 

Under the terrific pressure 
engendered by public indigna- 
tion, Florida, Indiana, Massachu- 
setts, Michigan, Missouri, Ne- 
traska, New Jersey, Pennsyl- 
vania, Virginia, and Wisconsin, 
in 1947 enacted legislation pro- 
viding for compulsory arbitra- 
tion, seizure, or both in public 
tility labor disputes. These 


tates, together with North Da- 
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kota (which had enacted a law 
in 1941) and Kansas comprised 
a total of twelve states in which 
such laws were in effect. 


The New Jersey Court of Ap- 
peals in 1949 invalidated the law 
of that state on the ground that 
it did not prescribe adequate 
standards to guide the arbitra- 
tors and consequently the stat- 
ute unlawfully delegated legisla- 
tive powers. This defect was 
later cured by amendment. The 
Michigan law was likewise inval- 
idated by the Michigan Supreme 
Court in 1948, on the grounds 
that it required the appointment 
of a circuit judge as chairman of 
a board of arbitration in contra- 
vention of the division-of-pow- 
ers provisions of the state con- 
stitution and that it failed to 
prescribe adequate standards for 
the exercise of the delegated 
powers. The Michigan legisla- 
ture later junked compulsory ar- 
bitration and substituted fact 
finding in its stead. 


There is a wealth of literature 
on the pros and cons of compul- 
sory arbitration. It is desirable 
that we survey the beachhead 
established by the advocates of 
compulsory arbitration and de- 
termine whether, in the national 
interest, we ought to liquidate it 
or contain it within its present 
boundaries, or seek to expand it. 
It is necessary to cut under the 
emotional surface and view the 
problem objectively. 

Let us inquire: “Who wants 


this thing called compulsory ar- 
Organized 


bitration and why?” 
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labor definitely does not want it. 
I also believe the overwhelming 
sentiment of management is op- 
posed to it. The real zeal for 
such legislation comes from a 
large and influential segment of 
the public which contends that 
the community is so dependent 
upon essential utility services 
for its very existence that work 
stoppages affecting such serv- 
ices simply cannot be tolerated. 
They assert that where the 
health and safety of the public 
are so directly affected, the well- 
being of the public must be para- 
mount and the economic inter- 
ests of the warring parties must 
be subordinated. 


COMMENT 


They argue that compulsory 
arbitration is entirely consistent 
with democratic principles since 
the people in the exercise of 
their rights as citizens vol 
untarily establish this process 
through their elected represent- 
atives. They answer the aver. 
ment of the Kansas failure with 
the counterclaim that the Court 
of Industrial Relations was 


riddled with politics—as if this ¥ 


condition is the exclusive plague 
of the Sunflower State! 

We must acknowledge that the 
proponents of compulsory arbi- 
tration make out a prima facie 
case. When we dissect the argu- 
ments however, and cut through 


“We'll never convict her of the murder charge. I understand 
her husband made fun of her new hat.” 
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8 CASE AND 
the tissues of emotionalism, we 
find a hard core of real sense 
which calls for pause and serious 
reflection. The national policy 
in labor relations has been to en- 
courage collective bargaining. 
Experience indicates that when 
the disputants know in advance 
that there will be an arbitration, 
both sides lose the will and in- 
centive to make those final con- 
cessions which are so important 
in achieving agreement. Even 
where a statute prescribes ade- 
quate standards, they generally 
are not mutually acceptable and 
the ultimate adjudication ap- 
pears unreasonable in the eyes 
of the disappointed party. There 
is less enthusiasm to abide by 
an agreement foisted on the par- 
ties than by the terms of a con- 
tract voluntarily executed after 
collective bargaining. This re- 
luctance is aggravated by the 
strong conviction of the parties 
that their freedom of contract 
has been impaired. The union 
sulks at the deprivation of its 
most effective weapon—the 
right to strike. 

Lowell once wrote that “One 
thorn of experience is worth a 
whole wilderness of learning.” 
We have already noted from the 
thorny Kansas experience that 
one does not stop strikes by 
merely enacting a law prohibit- 
ing them. History records other 
thorns of experience which 
dampen one’s ardor for compul- 
sory arbitration. The modern 
renaissance of this process was 
in New Zealand in 1894. It was 
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applied there with notable irreg- 
ularity and was abandoned on 
occasion. In 1905, Australia 
enacted the Commonwealth Con- 
ciliation and Arbitration Act, 
which has experienced a check- 
ered career. Australia has an 
economy much less complex than 
that of this country and the 
problems of administering and 
enforcing compulsory arbitra- 
tion there should be much less 
formidable than the difficulties 
encountered here. Yet statistics 
indicate that its strike rate ex- 
ceeds that of the United States! 
Denmark, too, established an ex- 
tensive system of compulsory 
arbitration in 1936, but repealed 
it the following year. Norway 
and Sweden have employed com- 
pulsory arbitration to meet spe- 
cific situations but have shied 
away from a general law adopt- 
ing this principle. 

Thus, we must conclude that 
actual experience with compul- 
sory arbitration has not fulfilled 
the glowing predictions of its 
most insistent advocates. 

I believe that compulsory arbi- 
tration has gone far enough for 
the time being. We should ob- 
serve its operations carefully in 
those states which have adopted 
it and compare the results with 
conditions in those jurisdictions 
which have not yet entered the 
dubious fold. We should resist 
any effort to expand the cover- 
age of such legislation to indus- 
tries where a work stoppage 
would not directly and promptly 
affect public health and safety | 
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even though such industries may 
also be classified technically as 
“public utilities.” 

If you examine them you will 
note that several of the state 
statutes include transportation 
within their orbit. There is a 
vast difference between a water 
company, for example, and a bus 
erator. A water company 
work stoppage would cause an 
immediate and direct threat to 
health and safety, and the com- 
munity has no substitute avail- 
able. On the other hand, a sus- 
pension of bus service does not 
directly imperil public health 
and safety and there are several 
alternatives available to the pa- 
trons of the “struck” company. 


We must realize, moreover, 
that compulsory arbitration of 
rates of pay and those expensive 
‘fringes on top” inevitably af- 
fect the price of the commodity 
r service sold by the company. 
Where a utility enjoys a monop- 
ly, there is less likelihood of 
‘rious prejudice than in the 
case Of a motor carrier which 
ompetes not only with other 
arriers performing the same 
‘ype of service but also with oth- 
# modes of transportation, in- 
‘luding the privately-owned ve- 
ticle. These are service indus- 
tries, and wages and salaries 
omprise approximately half of 
heir operating expenses. One 
inrealistic award could elimi- 
tate the company from the field 
f its enterprise to the detri- 
nent of the company, its em- 
lloyees, and the public. It would 
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seem much better from the 
standpoint of all concerned to 
endure a strike of average dura- 
tion rather than force a settle- 
ment which would result in 
abandonment of service. 

While we are testing compul- 
sory arbitration in the crucible 
of experience within its present 
limits, we should try to perfect 
better techniques consistent 
with the policy of free collective 
bargaining. The method of fact 
finding, has, by no means, been 
given a fair and adequate trial. 
When properly and fairly ap- 
plied, it can bring to bear the 
very strong pressure of public 
opinion for a voluntary settle- 
ment. We should intensify our 
efforts to halt work stoppages 
through better understanding 
between employer and employee, 
more effective conciliation, me- 
diation and fact finding before 
we gamble too heavily on com- 
pulsory arbitration. 

If these voluntary methods 
work, we shall not need the dan- 
gerous weapon of compulsory 
arbitration. There will then be 
no necessity to enforce, by legis- 
lative shotgun, a wedding which 
is distasteful to both the bride 
and groom. If the voluntary 
techniques do not work after a 
thorough and fair trial, we shall 
then face the dilemma of the 
marriage or the gun. My point 
simply is that we ought to give 
the suitors who are sold on the 
efficacy of free collective bar- 
gaining more time and opportu- 
nity before we pull the trigger. 








T THE beginning of this year, 
fi I examined the calendar and 
then made a few computations 
that proved very interesting in 
arriving at one of the bases for 
fixing attorneys’ fees. 

There are 53 Sundays, 52 Sat- 
urdays, and 10 holidays, or 115 
days in which we do no work 
excepting possibly Saturdays 
when some of us do get to the 
office. Even with Saturday 
counted as part of a day, we lose 
enough time on vacations and by 
sickness to make up for that 
difference. 

There will be 365 days in the 
1950 period and if we deduct 115 
non-working days, we will have 
250 working days left. If we 
figure that we will put in 7 hours 
each day as chargeable time, we 
will have 1750 hours for which 
we can make a charge. From 
my own experience, this would 
seem rather liberal because I 
doubt if we can really charge for 
more than 6 hours a day. The 
rest of the day is generally taken 
up with various consultations, 
charity work, and other types of 
work for which no charge is 
made. It now becomes a rather 
simple matter to determine how 
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A Time Study for 
Fixing Fees 


By JACOB V. SCHAETZEL 


OF THE DENVER, COLORADO BAR 


Condensed from Dicta, March, 1950 


much per hour we should charge 
as a basic minimum if we are 
going to earn what we think we 
should. For example, if we want 
to earn $600 a month or $7,200 a 
year, before state and federal 
taxes are taken out, we must 
divide the hours of time that we 
have (1750) into the $7,200 
which gives us $4.11 per hour. 
This totals $28.77 per day. Then 
let us say that our tax is 20%. 
That now makes $1,440 for fed- 
eral and state taxes or approxi- 
mately $1.00 per hour more than 
the previous figure of $4.11. 

Now, add your overhead. This 
consists of rent, stenographers, 
telephone, stamps, stationery, 
supplies, etc.; I doubt if any of 
us are getting through with less 
than $292 a month or $3,504 per 
year. Now, 1750 working hours 
into $3,504 makes roughly $2 
per hour additional charge that 
must be made. One can readily 
see that the charge should be 
$7.11 per hour or approximately 
$50.00 per day. 

If you want to earn $12,000 a 
year and still figure your over- 
head at $3,500 (which I don't 
believe is possible) one must 


then charge $8.85 per hour with- | 
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out allowing for taxes. This 
amounts to $61.95 per day. 
There is only one way to in- 
crease earnings and that is by 
working overtime — Sundays, 
Saturdays, and nights. This is 
what the lawyers have been 
doing for a good many years to 
meet their normal and necessary 
financial requirements. 

In figuring this method, I rec- 
ognize the fact that some cases 
will produce more than others 
while with other cases we can’t 
even charge the minimum over- 
head, standing the loss our- 
selves. I like to think that every 
piece of law work that comes 
into the office should be able to 
pay its own way. 

We now have legal aid socie- 
ties in most cities, and lawyers 
should not hesitate to send their 
indigent clients to the legal aid 
office where one is available. We 
all should use this agency much 
more than we do, thus having 
additional time to devote to our 
paying cases. 

Practically everything we buy 
has doubled in price but legal 
fees have only gone up about 1/3 
man average. This makes it 
very necessary for lawyers to 
become conscious of the value of 
their own time. Also, our judges 
who often fix fees for lawyers 
should realize that we are meet- 
ing an overhead, state and fed- 
eral taxes, and trying to give our 
children the same education that 
those in the mercantile and other 
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fields are giving their children. 
Meeting these demands has not 
been easy for the past ten years 
and if all of us would take a good 
fair look at it we would realize 
that we should become much 
more efficient than we have been 
in the past. If all the labor sav- 
ing equipment that we are capa- 
ble of installing were put in our 
offices, precious and costly time 
would be saved. As a result, we 
could do more legal work with- 
out increasing fees. 

The writer realizes that the 
amount of time a lawyer spends 
on a case is only one element of 
many that should be taken into 
consideration in arriving at the 
final fee to be charged, but when 
an attorney has kept an accurate 
record of what he did and the 
time it took and presents this to 
his client, who can afford to pay 
a reasonable fee, I feel certain 
that the client will gladly pay it 
and will generally ‘exclaim, “I 
had no idea it took that much 
time and I can readily see that 
you have earned your fee and 
here is my check in payment.” 











OHN HEMPHILL has sometimes 
e) been compared to John Mar- 
shall. Their work was similar, 
in that each was called on to lay 
the foundations of an enduring 
jurisprudence for a newly-born 
government. 

Hemphill and his associates 
faced unusual perplexities. Un- 
til 1840, all rights in Texas of 
a civil nature, and thereafter 
many important ones, were de- 
termined by the civil law of 
Spain or Mexico. Even in the 
fields where the common law of 
England was adopted, modifica- 
tions were made by statute that 
required interpretation in appli- 
cation. Nor was the environ- 
ment one which we would regard 
as conducive to the best judicial 
work. Living conditions were 
primitive; there was constant 
danger from Indian raids and 
Mexican invasions. Access to 
texts and decisions of other 
courts was limited, even in situa- 
tions where helpful precedents 
might be expected to exist. In 
such an atmosphere and under 
such handicaps, it is truly re- 
markable that Hemphill and his 
solleagues turned out opinions 
whose general excellence has 
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John Hemphill— 
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probably never been equalled by 
any other court in Texas history. 

Hemphill did not come to 
Texas until 1838, about two 
years after Texas had won her 
independence. Like many other 
leaders in Texas in that day, 
Hemphill was a native of South 
Carolina, where he was born in 
1803. He was educated in the 
public schools and at Jefferson 
College, in Pennsylvania. After 
teaching school for several 
years, he studied law in the office 
of D. J. McCord of Columbia. In 
1829 he was admitted to prac- 
tice in the courts of common 
pleas and in 1831 he was admit- 
ted to practice in the equity 
courts. In 1836, Hemphill par- 
ticipated in a military expedition 
against the Seminoles in Florida, 
where he contracted malaria, 
which apparently permanently 
impaired his health. 

When he came to Texas, 
Hemphill settled at Washington 
on the Brazos. Realizing the ne- 
cessity of learning the Spanish 
language so as to understand the 
Texas law, he is said to have 
gone into retirement until he 
mastered Spanish. He practiced 
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law at Washington until some 
date prior to May 3, 1839, and 
thereafter practiced at Bastrop 
until January 20, 1840, when he 
was elected district judge. He 
had previously declined an offer 
by President Lamar to appoint 
him Secretary of the Treasury. 

On December 5, 1840, Chief 
Justice Rusk resigned and John 
Hemphill was elected to succeed 
him. 

A number of Hemphill’s re- 
ported opinions as Chief Justice 
of the Republic relate to ques- 
tions of procedure, which nat- 
urally would be more unsettled 
at the beginning of the court’s 
history than thereafter. Hem- 
phill took occasion to remind the 
bar that “our system of proceed- 
ings in civil suits differs from 
that known in England and 
adopted in most of the states of 
the United States.” In another 
case he referred to the “techni- 
cal distinctions of the system of 
pleading under the common law” 
and observed that, “under the 
simplicity of the system adopted 
by the statutes of this republic, 
they must surely be unknown.” 

Hemphill was not left to per- 
form his judicial labors undis- 
turbed. In 1842, General Vas- 
quez invaded Texas from Mexico 
and captured San Antonio. The 
threat to Austin caused its vir- 
tual abandonment as the capital, 
Congress removing its sessions 
to Washington on the Brazos. 
The Court held no sessions from 
the end of the January term, 
1842, to the beginning of the 
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June term, 1843. Hemphill 
joined General Somervell’s ex- 


pedition to the Rio Grande, as | 


Adjutant General. However, 
the expedition soon was aban- 
doned, and Hemphill and most of 
the others returned to their 
homes. In the June term, 1843, 
we again find him sitting as 
Chief Justice. 

In addition to the other handi- 
caps under which he worked, 
Hemphill’s pay for his judicial 
work was highly uncertain. In 
the Texas State Archives, in 
Hemphill’s handwriting, is a 
memorial to the Congress, re- 
questing most respectfully that 
he be paid his salary as district 
judge, from March 20 to Decem- 
ber 5, 1840, in the sum of 
$2125.00, and as Chief Justice 
from December 5, 1840, to Jan- 
uary 3, 1842, in the sum of 
$3250.00. To show his urgent 
need, Hemphill pointed out that 
he owed “seven hundred fifty 
Dollars in par funds,” all of 
which debt having been con- 
tracted “since Judicial Office 
was conferred upon me.” Later 
he and Judge R. E. B. Baylor 
joined in a memorial in which 
they respectfully represented to 
the Congress that “they have 
exhausted their private re- 
sources and have to some extent 
involved themselves in _ pecu- 
niary liabilities to sustain the 
Judicial Department of the Gov- 
ernment,” and that “under such 
circumstances it will be impossi- 
ble for the undersigned longer to 
hold the Courts of the Country 
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unless Congress should adopt 
some measures for their relief.” 
, While Hemphill was proposed 
as a candidate for President in 
1848 and 1844, he declined to run 
ibecause of ill health. He was 
an advocate of annexation, and 
when the convention was con- 
vened in Austin on July 4, 1845, 
to draft the ordinance of annexa- 
tion and the constitution for the 
state, Hemphill, as a delegate 
from Washington County, was 
recognized as one of the leaders. 
He was appointed chairman of 
the Judiciary Committee, which 
was charged with the responsi- 
bility of drawing the judiciary 
section of the constitution. 
Hemphill’s draft of the judi- 
ciary section of the constitution 
was presented to the conven- 
tion on July 11, 1845. It pro- 
vided for a three-judge Supreme 
Court, to be appointed by the 
Governor with the consent of the 
Senate. The main features of 
this draft were adopted with 
little debate. Upon some sub- 
jects, however, disagreement 
arose. One of these was a sug- 
gested amendment establishing 
separate chancery courts. Upon 
this matter, Hemphill expressed 
himself as follows, in a commit- 
tee report dated August 8, 1845: 
‘That the present system of ad- 
ministering justice in the same 
court, according to the princi- 
ples of both law and equity, or 
either, as the circumstances of 
the controversy may demand, 
has been long established, is 
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well understood, and possesses 
too many advantages to be 
lightly abandoned.” 

While Hemphill was _thor- 
oughly convinced of the wisdom 
of applying law and equity in 
the same court, he unsuccess- 
fully opposed the proposal that 
jury trials be granted in equity 
cases. Thomas Jefferson Rusk, 
the chairman of the convention, 
took a view contrary to Hem- 
phill’s, and his views prevailed, 
the convention adopting a provi- 
sion for jury trials in equity 
cases as well as those at law. 

Another interesting debate 
occurred in connection with the 
section providing for the adjudi- 
cation of disputes by arbitrators. 
It was in the course of this de- 
bate that Lemuel D. Evans, 
later Presiding Judge of the Su- 
preme Court during the Recon- 
struction regime, made his fa- 
mous statement that “the whole 
contrivance of courts of judica- 
ture is a fraud upon the com- 
munity.” While Hemphill did 
not agree with Evans’ argument, 
he did agree with his conclusion 
that much could be accomplished 
by arbitration. Following this 
debate the convention adopted a 
provision permitting the Legis- 
lature to provide for settlement 
of disputes by arbitration “when 
the parties shall elect that 
method of trial.” 

Hemphill also took an impor- 
tant part in the debate upon the 
provisions of the proposed con- 
stitution relating to the prop- 
erty rights of married persons. 





16 CASE AND 


After the admission of Texas 
to the Union, Hemphill was ap- 
pointed on March 2, 1846, Chief 
Justice of the State Supreme 
Court, and served in that office 
for over eleven years, from 1846 
until he was elected to the Unit- 
ed States Senate in 1857. 

In form, Hemphill’s opinions 
are dignified, direct, learned, 
closely reasoned, and carefully 
written. Perhaps their most 
striking feature to the present- 
day reader is his partiality to 
the civil law as distinguished 
from the common law. For ex- 
ample, in Giddens v. Byers’ 
Heirs, 12 Tex 75, 83 (1854), 
Hemphill referred to what he 
considered a hypertechnical dis- 
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tinction as having “no effect 
anywhere except in the hard, 
naked regions of the Common 
Law.” Referring to the com-| 
mon law procedure, he observed 
in Neyland v. Neyland, 19 Tex 
423, 429 (1857), that “at Com. 
mon Law the plaintiff and de 
fendant are placed on the same 
footing of knowledge, or rather 
ignorance, by the pleadings.” On 
the other hand, he spoke of the 
“strict equity which character- 
izes the Spanish jurisprudence,” 
Saunders v. Eilson, 19 Tex 194, 
199 (1857). 

Hemphill emphasized _ the 
abandonment of the common 
law pleadings in civil cases. On 
the other hand, he deplored the 


“T’ll have the last laugh on that judge — I won’t live long 
enough to serve the sentence he gave me!” 
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common law 
rules of procedure in criminal 


retention of the 
cases. In State v. Odum, 11 
Tex 12, 18 (1853), referring to 
the claim that the indictment 
did not sufficiently enable the 
court or the defendant to under- 
stand the offense’ charged, 
Hemphill said: “To impute such 
incapacity to a Court, would be 
highly indecorous; and it could 
not exist in the defendant, with- 
out an imbecility which would 
render him, legally, incapable of 
crime.” 

In matters of the property 
rights of married persons, it is 
obvious that Hemphill was 
proud of the rights accorded 
under Texas law to the wife. On 
the other hand, he was scathing 
in his comments on the rights of 
married women under the com- 
mon law. 


Hemphill’s admiration for the 
civil law apparently grew out of 
a close study of it. His familiar- 
ity with the Spanish and Mexi- 
can sources is evident in a varie- 
ty of situations. He frequently 
quoted Spanish texts at length, 
when they were available, and 
expressed regret that his re- 
searches were limited by the 
lack of a complete library. 

Hemphill and his associates 
were generally in accord. Only 


occasionally did Hemphill write 
special concurring opinions, and 
a search of the reports has dis- 
closed no case in which he dis- 
sented from the court’s judg- 
ment. 

In 1857, the matter of the elec- 





CASE AND COMMENT 





tion of a United States Senatoy pointm« 
in the place of Sam Houston States | 
came up before the Legislature! but acc 
John Hemphill was proposed as the dele 
one of the candidates. It is diffi) Provisic 
cult to understand why Hemphill] at Mont 
would have wanted to exchange] a memb 
his judicial career, for which} met at 
he was so well suited, for thel same y 
rough-and-tumble life of thelfor Cor 
Senate, except that he felt that}in that 
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any rate, he was elected over alwas sti 
field of several prominent oppo-|of the | 
nents on November 9, 1857. Richmo 
We can only conjecture as to} monia ¢ 
whether Hemphill was happy in} body w 
his work in the United States} tin, wh 
Senate. It certainly was not ajWet an 
happy time for the South, which]10, 186: 
was faced with the choice of|lt is sé 
Northern domination or  seces-|Weathe 
sion. Most of Hemphill’s time}'tion t 
seems to have been taken up}the dist 
with routine matters. However,| Hem 
when it became apparent that/iudge s 
the Southern states, including }'ersally 
Texas, would secede, Hemphill }!¢ssion. 
prepared and delivered in the }Paschal 
Senate on January 28, 1861, a }pposit 
learned and eloquent defense on }‘e que 
secession, and particularity of ‘hat He 
Texas’s part in it. His speech |that of 
reads in many parts like one of erstoo 
his opinions, being well support- |2 188: 
ed by references to and quota-j#ts, w! 
tions from historical authorities, }Jhill o1 
such as congressional journals j!tesent 
and The Federalist, and is un- hill to 
doubtedly one of the best rea-/j* mast 
soned expositions of the subject. j)hill’s 
Hemphill left Washington ‘nally 
soon after delivering this speech. | 
He was offered but refused ap-) 




























pintment as the Confederate 
Houston States district judge for Texas, 
rislature! but accepted election as one of 
posed ast the delegates to the Confederate 
[t is diffi.-| Provisional Congress which met 
Hemphill| at Montgomery in 1861, and was 
»*xchange} amember of the Congress which 
r which|met at Richmond later in the 
for the}same year. He was a candidate 
; for Confederate States Senator 
in that year, but was defeated 
by W. S. Oldham. However, he 
was still serving as a member 
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nt oppo-}of the Confederate Congress at 
357. Richmond when he died of pneu- 


monia on January 4, 1862. His 
body was brought back to Aus- 
tin, where he was buried on a 
wet and cold day, on February 
10, 1862, in the State Cemetery. 
It is said that in spite of the 
weather “almost the whole popu- 
lation turned out to do honor to 
the distinguished dead.” 
Hemphill’s greatness as a 
judge seems to have been uni- 
versally recognized by the pro- 
fession. In 1869, George W. 
Paschal, who had been on the 
posite side from Hemphill on 
the question of secession, wrote 
that Hemphill’s opinions “evince 
that of all our jurists he best un- 
lerstood the sources of our law.” 
In 1883, ex-Chief Justice Rob- 
1d quota- jétts, who had served with Hem- 
thorities, {shill on the Supreme Court, in 
journals resenting a portrait of Hem- 
id is un- phill to the Supreme Court, gave 
best rea- |! masterly summary of Hem- 
e subject. jhill’s work. _ Of Hemphill per- 
:shington wnally he said: 
is speech. | 
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“He was one of the few judges 
that have been on the supreme 
bench who gave very especial 
attention to the literary excel- 
lence of his written opinions. In 
consequence of this, and on ac- 
count of the great care and de- 
liberation given to his subjects, 
he did not deliver as many opin- 
ions as either of his associates, 
he not having delivered more 
than about five hundred in the 
eighteen years during which he 
was chief justice, from 1841 to 
1858. 

“He presided in court with a 
rather austere dignity, and gave 
to those addressing the court a 
respectful and silent attention, 
rarely ever asking a question of 
the counsel in the case being 
presented. When he spoke at all 
on the bench, his words were few 
and his manner positive. 

“In his intercourse with the 
members of the bar he preserved 
a reserved dignity, that, though 
hardly repulsive, did not invite 
familiarity; yet he was a man 
of kindly and friendly disposi- 
tion generally, with remarkable 
uniformity in his manners and 
general hearing. 

" His presence always 
commanded the respect due to 
his exalted position as chief jus- 
tice.” 

From these contemporary es- 
timates of Hemphill, as well as 
from his opinions, we can only 
draw the conclusion that he was 
truly a great judge. 












Liquor License 


by CARL B. EVERBERG 


Assistant Professor of Business Law, Boston University 


— time in the neighborhood 
of 1880 a certain client in a 
town in Pennsylvania wrote his 
lawyer that he had just received 
a license from the Court of Gen- 
eral Quarter Sessions for the 
County of Crawford to sell Spir- 
ituous, Brewed or Malt Liquors; 
he wanted an opinion as to what 
he could do under protection of 
his license and what not to do. 
Substantial portions of the law- 
yer’s opinion are set forth below. 

“After you have paid the 
price of your license—which our 
law generously fixes at $50—you 
may then proceed to decorate 
your ‘bar-room’ in the most at- 
tractive and alluring style calcu- 
lated to catch the eye and please 
the fancy of those who pass your 
door. Beautiful pictures of the 
female form, draped as was 
Egypt’s dark-eyed queen when, 
unrolled from her silken web, 
she stood before Caesar and con- 
quered him, may glow from gild- 
ed frame and fresco in your 
‘place of business.’ Lux- 
urious chairs and cushioned di- 
vans may court the wearied 
forms of the ‘traveling public.’ 
Marble-top tables covered with 
the illustrated literature of the 


20 


Rights, Duties and 
Liabilities under a 


































My fr: 

more 

law. 

avoid 
one si 
pool o 
side i: 

sion. 
“My 
but in 
day may throng the sides oj] YO 
your room; beautiful carpets} YU ™ 
may cover your floor; music may} 8004 ¢ 
enchant the ears of your cus| obtain 
tomers, and red-lipped sirens} better 
from the courts of Bacchus and| Pave ; 
Gambrinus may attend upon well ¢ 
those you allure into your ‘hall] SUPP° 
of enchantment’ and by their of you 
wiles banish from the memory] "dou 
of youth the recollections of a} *V°T 
mother’s purity and prayers. oe 


. But here let me warn 
you that while the law permits 
you to entice your customers 
with attractive amusements, and 
with great freedom to exercise 
your taste in fitting up your 
‘place of business’ for the benefit 
of your traffic, yet you must not 
allow gambling within your pre- 
cincts,” etc. [Here follow warn- 
ings about selling to minors and 
persons of known intemperate 
habits and permitting drunken-)) pay 
ness and disorder.] You dare) chure 
not turn the customer into they 
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My friend, I do not know. It is 
more a question of fact than 
law. . . But how you can 
avoid the rock of Scylla on the 
one side and escape the whirl- 
pool of Charybdis on the other 
side is beyond my comprehen- 
sion. ‘ 

“My legal opinion is ended; 
but in conclusion let me suggest 
to you a matter of policy. As 
you may wish to preserve your 
good character for future use in 
obtaining other licenses you had 
better join a church, or at least 
have your wife do so. You can 
well afford to pay liberally to 
support the ministry. The profits 
of your bar for a few weeks will 
undoubtedly be more than the 
average yearly salary of minis- 
ters; and besides, as it is the 
business of these reverend gen- 
tlemen to convert sinners, to 
take the drunkards from the 
filth of inebriety and to convert 
them into good, sober, indus- 
trious Christian men; and as 
your business will give them so 
much of the raw material to 
operate upon and they will have 
to labor so hard to work up the 
material you will furnish them, 
itis but right that you should 
‘pay more than the ordinary 
jchurch member. . . . 


“My esteemed friend, I fear 
my legal opinion may not be 
, What you desire, or even what it 
should be, therefore will make 
no charge for it.” 

The author of the opinion 
published it in a book written by 
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himself, Leaves From the Diary 
of an Old Lawyer, A. B. Rich- 
mond, Member of the Pennsyl- 
vania Bar, Meadville Publishing 
House (1883). A zealot for tem- 
perance, he wrote in this book 
that his experience at the bar 
had satisfied him that intem- 
perance was the cause of nearly 
all the crime that is committed 
in the country. After 30 years 
at the bar he said he had been 
engaged in 4000 criminal cases 
—he was satisfied that 3000 of 
them originated from drunken- 
ness alone and he believed, he 
said, that a great proportion of 
the remainder could be traced 
directly or indirectly to “that 
crime.” 

But he was always glad to get 
off a prisoner whom he was de- 
fending on one of these crimes. 
There was always a chance of 
reforming such a one if you 
could get him off. Once he got a 
verdict of “Not guilty” because 


AND 


COMMENT 


of a slight misdescription in the 
indictment of a counterfeit bill 
alleged to have been passed by 


his client. Imagine the attor- 
ney’s joy when he met his erst- 
while client 14 years later in 
Washington, D. C., a member of 
Congress. Would that ever have 
been possible if the client had 
been sent to prison? 

He pointed out in his book that 
sewers are examined; cesspools 
“where lie hidden the seeds of 
pestilence” are removed; we ar- 
rest the flight of epidemics— 
but, “in our midst are hundreds 
and thousands of plague-infest- 
ed spots, licensed and protected 
by law, from whence are scat- 
tered the germs of disease and 
death more terrible and certain 
in their effects than all the 
plagues that have swept over 
the earth, decimating the peo- 
ple.” 

3elieve I'll have a glass of 
water, thank you. 





We Wish There Were 


The trouble wilth our financial problems is that there 
aren’t any answers in the back of the book.—Seng Fellow- 


ship News, Seng Co. 


So That’s What It Is 


Of course money doesn’t grow on trees. 


The Bible told us 


long ago it’s a root.—Wall St. Journal. 


With Age Comes Wisdom 


The older the man the more slowly he reads a contract.— 


Geo. B. Gross, Herald. 





(Plentywood, Montana) 
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Condensed from Cornell Law Quarterly, Fall, 1949 


ok that — have been, in the West- textbook for students which was 
sspools ern World, two dominant le- in effect a revised official edition 


2eds of |yal systems, the Roman and the of the Institutes of Gaius, in- 


we ar- |English. Both are functions of cluding excerpts from other 

mics— |empire, the products of peoples sources. There is sufficient evi- 

indreds | ,ifted to rule. In the legal sys- dence that this process involved 

-infest- |tems of these two peoples, ac- substantial editing of the origi- 

otected |wrdingly appear significant nals. 

e scat- | analogies. Basically, the Roman state 

ise and Justinian’s project of reform- from the outset included three 

certain Jing and restating the law was’ elements, the citizens, the magis- 
all the |initiated in 527, and the codifi- trates whom they elected in the 
yt over |cation was completed in 534. It comitia, and the senate appoint- 
1e peo- jincluded the Institutes, the Di- ed by the consuls. Although the 
vest, the Code, and the Novels, basic laws were enacted by the 

lass of Jor constitutions, enacted after comitia, the voting was always 
134, by groups, not individuals, and 

The central and most signifi- the assembly could meet only 

rant part of Justinian’s codifi- when summoned by the appro- 

ration is the Digest, authorized priate magistrate and could only 

in 530 by a constitution empow- vote, without discussion, upon 

: ting Tribonian, and a commis-_ the business laid before it by the 

8 ion selected to assist him, with magistrate who summoned it. 

‘ ‘ull authority to revise and cut Subject to the legislation laid 
llown the texts of the writings down by the burgesses, the 
wf the ancient jurists and with Romans vested in their principal 
instructions to choose what the magistrates a general imperium, 

. ~wmmissioners thought best, which included the power to 


diminating all that was super- seize and condemn individual 
uous, obsolete, contradictory, citizens, to command the mili- 
repetitious, or already contained tary, to administer justice, and 
1 the Code (except as clarity to convene the assembly. The 
rquired). The Digest was sup-_ limitations upon this essentially 
lemented by the Institutes, a absolute conception of authority 
9 


oe 





24 CASE AND 
were practical rather than con- 
stitutional in the modern sense. 
For example, the brevity of the 
term of office of the two consuls, 
and their power to veto the acts 
of each other, the creation of 
other offices, such as the tribu- 
nate, and the political necessity 
of consulting the senate provid- 
ed limitations and _ control. 
Moreover, in capital cases the 
condemned citizen had the right 
of provocatio to the assembly, 
and from the beginning the 
sphere of religion was separate 
from the secular government. 


COMMENT 


A sharp line also was early 
drawn between customary 
morals and law. The Roman de. 
mand for liberty required wide 
areas free from legal rules be 
cause of the number and effee. 
tiveness of nonlegal restrictions, 
This may be illustrated by the 
character of the Roman family 
law. Theoretically, the power of 
the paterfamilias, like that of 
the magistrate general and ab. 
solute, was from the first re 
strained in practice by the fam- 
ily council to which the head 
of the family was by custom 


“IT didn’t think the judge really meant it when he said 
he would jail everyone for contempt of court.” 
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Dear Miss R. M.: 


Please thank your Boss* for his 
nice letter which we greatly appre- 
ciate. He is absolutely right, for his 
experience is borne out by that of 
many other lawyers and law students 
who have been good enough to 
write us highly complimentary 
letters about Dr. Clark’s book. 

SUMMARY OF AMERICAN 
LAW isa “best-seller” that affords an 
excellent starting point on any legal 
question, since it gives references 
to the outstanding Law Review 
Notes, to A.L.R. Annotations and 
to American Jurisprudence. 

It fills the need of every lawyer 
and student who wants to refresh 
his knowledge of thirty-one basic 
law school subjects. 

It was prepared by an experi- 
enced teacher and law writer, Dr. 


“Name on request 


ce work I go 
ideas.» to Clarify een = 


George L. Clark, and it contains 
a brilliant introduction by Dean 
Roscoe Pound. 

SUMMARY OF AMERICAN 
LAW has an excellent factua! index, 
and it makes plain the interrelation 
of legal subjects so that the user may 
readily comprehend the exact place 
each subject occupies in our juris- 
prudence. 

It is a “best-seller” that is good 
for a lifetime in the practice of law. 

We have added, for the conven- 
ience of students, an Appendix con- 
sisting of a Law Quizzer which is 
extremely valuable in preparing for 
law school and bar examinations. 

And best of all, the price is still 
only $7.50 a copy with delivery 
charges prepaid. 

Faithfully yours, 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 


Rochester 3, N. Y. 













































26 CASE AND 
required to resort before making 
an important decision regarding 
a member of the family. 

The books tell us that the 
methods by which legal rules 
might become effective in Rome 
were: first, positive enactments, 
the leges voted by the popular 
assemblies during the Republic, 
supplemented by senatus con- 
sulta and imperial constitutions 
in various forms during the 
Empire; second, edicts of the 
magistrates; and, third, inter- 
pretations, with which are to be 
included the so-called responsa 
or opinions of the jurisconsults. 
Custom is also mentioned but as 
of distinctly minor importance. 

Of these, during the formative 
republican period, the comitial 
enactments were few and brief. 
Until the energies of the juris- 
consults were definitely and 
anonymously absorbed into the 
bureaucracy of the later Em- 
pire, the Romans apparently 
were averse to formal legisla- 
tion as a means of elaborating 
the law, although the lex was 
occasionally employed to abolish 
social evils, to enact specific rules 
such as the state alone could 
prescribe, or to make adminis- 
trative provisions. The main 
fields of civil law, contract, prop- 
erty, pledge, succession, family 
relations, were relatively un- 
touched. 

On the other hand, the edicts 
of the magistrates, and espe- 
cially of the urban and peregrine 
praetors, proved of the greatest 
importance in the development 
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of the law. It was by this means 
that the ius honorarium, the sys- 
tem of remedies supplementing 
the earlier ius civile was cre 
ated. 

In the Roman system of civil 
procedure, which was in clas- 
sical times a contest of the par- 
ties, supervised by the magis- 
trate, rather than an officially 
directed inquisition, a distine- 
tion was from the beginning 
drawn between the pleadings 
leading to the formulations of 
the issue, and the actual trial 
of the case. In the formalistic 
period of actions based upon the 
Twelve Tables, it was necessary 
for the parties to recite their 
claims or defenses in literally 
exact terms, the formulae for 
which were for a time at least 
the exclusive property of the 
college of pontiffs. In the for- 
mulary procedure, by which the 
ancient actions were superseded 
and which was_ employed 
throughout the classical period, 
the proceedings in iure involved 
the issuance of a formula by 
the praetor, instructing the 
iudex to adjudge as the facts 
should appear in favor of the 
plaintiff or the defendant on the 
conditions stated in the formula 
and approved by the magistrate 
as representing the law. 


trial took place before a iudez, 
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who was selected from a panel 
of leading citizens-laymen. 


This procedure had the result) 
of placing the administration off 
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justice in the hands of magis- 
trates, typically political figures, 
and the trials themselves under 
individuals who might or might 
not be learned in the law. Both 
the magistrate and the iudez:, as 
well as the parties themselves, 
required the advive of experts 
who by their studies had ac- 
quired authority in law. The 
consequence was that the law 
was chiefly developed by juris- 
consults whose actual position 
was comparable to that of the 
judges in the English courts, 
with the advantages that they 
did not have to justify their 
opinions immediately to dis- 
putatious litigants and that, re- 
lieved of the tedium of presiding 
over the trials themselves, they 
were able to concentrate their 
attention on the specific prob- 
lems of justice. In consequence, 
although Rome did not develop 
a professional bar such as that 
of England and other European 
countries, the interpretation and 
application of law was from the 
beginning specialized in the 
hands of a relatively limited 
group of experts, who were hap- 
pily enabled by the very scheme 
of the administration of justice 
to deal with the practical prob- 
lems of law on an objective, 
scientific basis. 

Roman law was submerged in 
the Eastern Empire with the fall 
of Constantinople in the Fif- 
teenth Century, but maintained 
a precarious, diluted, subordi- 
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the West until the Eleventh Cen- 
tury. 

The real resurrection of Ro- 
man Law occurred there when 
its study was revived in the uni- 
versities of northern Italy and 
thereafter in other parts of 
Europe. As the pupils of the 
glossators and the long proces- 
sion of their academic succes- 
sors, who taught them the law 
of Rome as the universal law, 
were increasingly taken into offi- 
cial positions in the emerging 
national governments, they in- 
evitably brought to bear upon 
the duties of their offices as ad- 
ministrators, judges, and advo- 
cates the conceptions of the Ro- 
man jurists in which they had 
been schooled. By this means 
particularly, the system created 
by the Roman jurisconsults was 
perpetuated, centuries after the 
dissolution of the Empire, in the 
medieval and modern civil law. 

This is not to suggest that the 
so-called reception of the Roman 
law in Western Europe during 
the Renaissance simply or com- 
pletely revived the principles em- 
bodied in the Corpus Iuris Civ- 
ilis. Even in countries where 
formal enactments recognized 
Justinian’s codification as the 
source of a subsidiary “common 
law,” its assimilation was par- 
tial and biased ; the classical doc- 
trines were inevitably construed, 
perverted, or ignored in the light 
of current necessities and in 
varying measure amalgamated 
with indigenous institutions and 
conceptions. 





It should not be supposed that 
formal adoption of the Roman 
law as a ius commune was in- 
dispensable to reception of the 
Roman ideas. Even in the area 
of the Anglo-American common 
law, where the law of Justinian 
has never been recognized as an 
authoritative source of law (ex- 
cept in jurisdictions such as 
Seotland, Quebec, and Louisi- 
ana), it is noteworthy that the 
Roman conceptions have had 
pervasive, if unacknowledged, 
influence; indeed, there were 
two creative epochs in the de- 
velopment of English law when 
the civil law was all but formally 
received. 


In conclusion, it may be said 
that the significance of Roman 
law in Western civilization, un- 
derstood in a broad sense, im- 
plies first, the development of a 
fundamental body of legal doc- 
trine, which, with the feudal 
law, the canon law, and the law 
merchant, has been a central 
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common element in the individ- 
ual legal systems of much of 
Continental Europe, and its colo- 
nies; second, the even wider dis- 
semination of a basic stock of 
systematic legal conceptions and 
principles not merely in the civil 
law systems but also in the 
Anglo-American common law; 
third, the further extension of 
this stock of conceptions by vir- 
tue of its acceptance in the sys- 
tem of international law devel- 
oped by Hugo Grotius and his 
successors; and fourth, the even 
more important fact that the 
language of Roman law has be- 
come a lingua franca of univer- 
sal jurisprudence, as evolved in 
the dusty tomes of medieval 
civilians and canonists and their 
successors, the writers on nat- 
ural law and legal philosophy 
and the more modern pandec- 
tists, whose works are the chief 
source of technical legal theory. 
The significance of Roman law 
in the modern world is thus his- 
torical. 


Unsuccessful Operation 


Patricia, aged seven, was watching her mother smooth 
cold cream over her face, and asked, ‘“‘What’s that for, 


Mother?” 


Mother answered, “Why, this is to make me beautiful.” 
After the cold cream had been removed with tissues, 
Patricia sadly remarked, “‘Didn’t work, did it?” 


This Modern Surgery 
On a trip in town, 7-year-old Janie took her new collie 


into a grocery store. 


“That’s a fine dog you have there, Janie,” said the grocer. 
“If she has pups will you please save me one?” 
“T’d love to,” replied Janie, “but Lady won’t have pups. 


She’s already had her tonsils out.”—Country Gentleman. 
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_ TAXES AND YOUR CLIENT 


The Tax Side of 
Everyday Legal Problems 


By BERNARD SPEISMAN of the New York Bar 
Tax Attorney, The Lawyers Co-operative Publishing Co. 
Editor, Alexander Federal Tax Handbook 
Former Editor, Alerander Tax News Letter 


Depreciation Allowed on Contributed Investment— Cautionary 
Note on Certain Leases—Basis in Case of Unreported Income 


T HAS become a fairly common 

practice to offer substantial 
subsidies to a corporation on 
condition that it establish a plant 
in a given community. The 
United States Supreme Court 
has just settled an important tax 
issue arising from such a trans- 
tion. Incidental implications 
f the decision, relating to cer- 
win kinds of leases and another 
frequently encountered  prob- 
em, give it added interest. 


According to the Supreme 
‘ourt, a taxpayer receiving such 
.contribution from a commu- 
ity (or its residents) and then 
xpending funds for the erection 
fa plant may consider the sub- 
‘dy as a contribution to its capi- 
ja. The subsidy thus becomes 
wart of its own investment in the 
ant, subject to annual depre- 
ation deductions (Brown Shoe 
. v. Commissioner (1950) — 
S$—, 94 L ed —, 70 S Ct 820). 
» person need not be a stock- 
wider to make a contribution 


1, 









to the capital of a corporation, 
the Court points out, citing Sec. 
29.113 (a) (8)-1 of Income Tax 
Regulations 111. 

The Circuit Court (CCA 8) 
had held to the contrary, relying 
on an earlier decision by the Su- 
preme Court. In Detroit Edison 
Co. v. Commissioner (1943) 319 
US 98, 87 L ed 1286, 63 S Ct 902, 
the Supreme Court had held that 
a public utility company was not 
entitled to depreciation allow- 
ances in respect of facilities 
which had been paid for by its 
customers. However, the facts 
control before the United States 
Supreme Court as before other 
tribunals (a circumstance fre- 
quently overlooked by the lower 
Courts in tax cases; cf. Helver- 
ing v. American Dental Co. 
(1943) 318 US 322, 87 L ed 785, 
63 S Ct 785, and Commissioner 
v. Jacobson (1949) 336 US 28, 
92 L ed 477, 69 S Ct 358, 7 ALR 
2d 857; also Commissioner v. 
Court Holding Co. (1945) 324 


29 
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US 331, 89 L ed 981, 65 S Ct 707, 
and United States v. Cumber- 
land Public Service Co. (1950) 
338 US 451, 94 L ed —, 70 S Ct 
280). And in the Brown Shoe 
Case, the Supreme Court distin- 
guishes the Detroit Edison Case 
on its facts, noting that in the 
latter, “The payments were to 
the customer the price of the 
service,” and “it overtaxes 
imagination to regard the . . 
customers who furnished these 
funds as makers, either of dona- 
tions or contributions.” 

As for the implications of the 
decision: 

1. It is elementary tax law 
that property received and re- 
ported as income in the amount 
of its fair market value takes 
such value as its cost basis, sub- 
ject to depreciation allowances. 
Thus, when the Supreme Court 
denied a basis to the taxpayer in 
the Detroit Edison Case because 
the payments were the price of 
the service, it can only be be- 
cause the taxpayer neglected to 
report the payments as income. 
As a matter of fact, the Court 
took special note of the taxpay- 
er’s neglect in this respect in 
the Detroit Edison Case. Its de- 
cision in the Brown Shoe Case, 
allowing a basis in respect of a 
contribution to capital, thus 
leaves as the sole grcund of the 
decision in the Detroit Edison 
Case the fact that the taxpayer 
had not reported the customers’ 
payments as income. 

The significance of the situa- 
tion is this: There has been a 


AND 
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difference of opinion among the 
Circuit Courts as to whether a 
taxpayer may claim a basis for 
property received as compensa-' 
tion, etc. where the taxpayer has 
innocently omitted the receipt 
from income. The First and 
Second Circuits have allowed a 
basis in such case (Countway yj. 
Commissioner (1942) 127 F2d 
69; McCullough v. Commissioner 
(1946) 153 F2d 345). The Fifth 
Circuit has, however, denied a 
basis in this situation (Johnson 
v. Commissioner (1947) 162 F2d 
844). The result in the Brown 
Shoe Case would seem to indi- 
cate that the Supreme Court 
sides with the Fifth Circuit on 
this issue. It is an important 
question because, taxes being 
somewhat complicated, taxpay- 
ers frequently neglect to report 
property received as_ income 
through misunderstanding of 
the applicable rule. (Cf. See. 
3801, I. R. C.) 


On the other hand, there is no 
reason to infer that the denial 
of basis would apply where there 
is no direct connection between 
the receipt of income and its 
expenditure for property. In 
the Detroit Edison Case, the cus- 
tomers made the payments spe- 
cifically for the construction of 
facilities which were to serve 
them. Had they simply made 
payments for service which the 
utility company voluntarily used 
for unrelated facilities, it would 
have been in a better position 
to claim the proper basis, though 
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the income had not been 


ported. 


2. The Brown Shoe Case al- 
lows depreciation deductions to 
a taxpayer who has made no in- 
vestment. The technicalities of 
tax law are such that, in a re- 
lated situation, a taxpayer who 
has made an investment may be 
denied the deduction for depre- 
ciation—unless proper care is 
exercised. A lease agreement 
may call for the lessee to erect 
an improvement. The lessor 
may agree to make a contribu- 
tion to the cost in consideration 
of the rental and the fact the im- 
provement will ultimately revert 
to it. In such case, the lessor 
should specifically provide in the 
contract that it is contributing 
directly to the cost of the build- 


re- 


dl 


ing and not to the lessee. Other- 
wise the lessor may be denied 
annual depreciation allowances 
in respect of its investment in 
the property. Thus, in Commis- 
sioner v. Revere Land Co. (1948, 
CA3d) 169 F2d 469, cert den 
335 US 853, 93 L ed 401, 69 S Ct 
82, the lessee was allowed depre- 
ciation on account of the lessor’s 
payment directly to it which 
was used for the improvement 
by agreement. In that case, the 
Court found that preferred stock 
had been issued to the lessor for 
its contribution. The Supreme 
Court’s decision indicates that 
the same result would obtain if 
a contribution is made to the 
lessee, whether stock is issued 
therefor or not. (See also Rei- 
singer v. Commissioner (1944, 
CA2d) 144 F2d 475). 


Tax Pitfall in Taking Notes on the Sale of Property 


ooo RECEIPT of promissory 
notes in part or full payment 
for property may result in the 
loss of capital gain benefits in 
sme situations unless proper 
precautions are taken. 

A sells certain stock, which 
ost him $4,000 in 1948, for 
$12,000 in 1950, taking $10,000 
of the selling price in personal 
notes of the purchaser payable 
18 months from date. The notes 
have a fair market value when 
received equalling only 25% of 
their face amount, but the seller 
receives payment in full from 
the maker on the due date. 


Under Sec. 111 of the Internal 
Revenue Code, profit realized on 
the sale must be reported as in- 
come to the extent of the fair 
market value of the obligations 
received. Thus, the seller must 
report the difference between the 
cost of his stock and the cash 
plus the fair market value of the 
note received ($500) as a long- 
term capital gain in 1950 (as- 
suming he is not a dealer holding 
the shares for sale to customers 
in the ordinary course of his 
business). 

What about the $10,000 re- 
ceived in payment of the note on 





the due date? The previously 
unreported gain, or $7,500, must 
be reported as income when it is 
received. May it also be treated 
as long-term capital gain from 
the sale of the stock, only 50% 
of which need be taken into ac- 
count for tax purposes? 

According to the Tax Court, it 
may not be. The receipt is in 
payment of the note, not from 
the sale of the stock, and the 
income realized — $7,500 — is, 
therefore, taxable in full as ordi- 
nary income (A. B. Culbertson 
14 T Ct No. 62). 

Several remedies are available 
to avoid this inequitable result: 

(1) Wherever possible, the 
note should be sold to a third 
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“Is it true that this pen is guaranteed 
not for life,—but forever?” 
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person—in a bona fide transac- 
tion, of course. The seller then 
realizes a long-term capital gain 
on the sale if the note has been 
held longer than six months and 
the taxpayer does not hold such 
notes for sale to customers in the 
ordinary course of his trade or 
business (cf. Rockford Varnish 
Co. v. Commissioner (1947, F) 
9 T Ct 171). The purchaser of 
the note will, of course, have 
ordinary income on the payment 
of the note, but the tax saving to 
the seller should ordinarily be 
sufficient to permit an attractive 
concession to the purchaser. 
(2) Where the obligor on the 
note or bond is a corporation, it 
may be issued in registered form 
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or with coupons attached. In 
such case, gain on retirement is 
a capital gain (Sec. 117(f), 
LR.C.). This method is desira- 
ble only where the obligation is 
worth substantially less than its 
face amount when received. If 
it is worth full value, the full 
amount is reportable when re- 
ceived. Should less than the full 
amount be received ultimately, 
the holder of the note would 
have a capital loss in any case. 

(3) If the provisions relating 
to installment reporting (Sec. 
44, I.R.C.) are availed of, any 
gain or loss on the payment of 
the obligations “shall be consid- 
ered as resulting from the sale 
or exchange of the property in 
respect of which the installment 
obligation was received.” If a 
capital asset held longer than 6 
months is sold, payment of any 
obligations received would be 
long-term capital gain. The in- 
stallment basis has the further 
virtue of deferring all gain rep- 
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reseatted by notes or other obli- 
gations irrespective of their fair 
market value. However, this 
method may only be used in re- 
spect of casual sales of personal 
property (noninventoried) for a 
price exceeding $1,000, and sales 
of real estate, provided in either 
case the “initial payment’ (ex- 
clusive of notes and other obli- 
gations, but inclusive of all 
other payments made during the 
taxable year of sale) does not 
exceed 30% of the selling price. 

(4) What if the taxpayer in 
the example mistakenly omitted 
the $500 from income of 1950? 
Would he then have to add the 
$500 to the $7,500 income re- 
portable when the note is paid? 
In the Culbertson Case, the Tax 
Court holds the $500 would not 
have to be added, on the princi- 
ple that income must be reported 
in the proper year and can’t be 
taxed in any other year (Greene 
Motor Co. v. Commissioner 
(1945, F) 5 T Ct 314). 





Like Father, Like Son? 


Two teen-age boys went into a farmer’s orchard to pick 


some apples. 
called out the window: 
those apples!” 


son.”— This Week. 


Suddenly, the farmer’s wife spotted them and 
“You boys, there! 
But the boys went right on. 
“It’s all right,” one of them called. 


Stop picking 


“T’m a minister’s 


Too True 


There seems to be a widespread idea among an ever- 





growing number of people that the reading of newspapers 
and magazines, the listening to radio commentators and the 
looking at television forums is supposed to take the place 
of thinking.—ERICH BRANDEIS, Capper’s Weekly. 





Yours 


Taxes 


- Absolutely Free! 
TAX ANALYSCOPE! Now... Federal 


Need No Longer Faze You! 


FEDERAL 


This 


Amazing New Booklet Shows You Why! 


a FEDERAL tax field has long 
posed a dilemma for the gen- 
eral practitioner. Nearly every 
transaction involving money or 
its equivalent in property pre- 
sents some tax problem. And 
the amount of tax liability in- 
curred may well depend on what 
is done at the start the 
way the transaction is framed. 

That’s one side of the dilem- 
ma! The other side isthis! The 
Federal tax field is vast. There 
are many tricky currents and 
hidden shoals, while the general 
practitioner often hasn’t the 
time to make the study necessary 
to navigate them safely and ef- 
fectively. The 1951 ALEXANDER 
FEDERAL TAX HANDBOOK, edited 
by the eminent tax authority, 
Bernard Speisman of the New 
York Bar, was designed with 
this in mind to bring you 
the essential tax information in 
a clear, simple and practical 
manner to make it usable 
by anyone. And now we've gone 
a step further in providing the 
“Federal Tax Analyscope.” 

The “Federal Tax Analy- 
scope” presents a brand new, yet 
amazingly simple idea. We 
think that, when you have seen 
it, you will agree it is the answer 
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to the general practitioner's 
problem in the tax field. It sim- 
plifies the analysis of your tax 
problems and leads you to the 
often widely-separated _ provi- 
sions of the law and the princi- 
ples developed in connection 
with other parts of the law 
which may affect your problem. 
In this way it opens up for your 
use the free and comprehensive 
pattern of thinking that charac- 
terizes the work of the courts 
and the experts in the tax field 
‘ a pattern that is normally 
dev eloped only after years of in- 
tensive work in that field. 


Here, concretely, is what the 


“Federal Tax Analyscope” does 
and how it does it: 
1. It classifies problems and 


transactions, usual and unusual, ac- 
cording to their ordinary legal and 
commercial designations : 
not according to their technical tax 
classifications. So you can _ find 
your problem readily. 


2. It leads you at once to the dis- 
cussion of the basic law on your 
subject in the text of the 1951 
ALEXANDER FEDERAL TAX HAND- 
BOOK. 


3. It introduces related provi- 
sions of law that may well control 
your problem. The Internal Reve- 
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nue Code is notoriously incoherent 
The “Federal Tax 


visions, thus minimizing the danger 
of overlooking some essential point. 


4. Similarly, the “Federal Tax 

Analyscope” correlates principles 
developed by the courts in connec- 
tion with other tax problems that 
may well control your case or issue. 
These principles are particularly 
important in determining tax is- 
sues, and no one can hope to have a 
proper and correct approach to tax 
problems without a command of 
these principles. 
5. The “Federal Tax Analyscope” 
points up the numerous pitfalls and 
alternatives that characterize the 
Federal tax field, thus minimizing 
the possibility of unforeseen liabil- 
ity or excessive liability. 

6. According to reports from 
Washington, the new tax legislation 
not only provides for increases in 
rates but also contains the most 
drastic provisions affecting taxpay- 
ers’ rights since the 1942 law was 
enacted. To keep you informed 
about the significance of these 
latest changes, the booklet contain- 
ing the “Federal Tax Analyscope” 
will also include a detailed explana- 
tion showing: 


a. What these new restrictions will 
mean to taxpayers. 

b. What limitations in existing law 
and principles curtail these re- 
strictions telling, in other 
words, how far existing rights 
of taxpayers have zxot been 
abridged. 


This expert appraisal of the new 
law will tell you what you cannot do 
and what you can still do under the 
new limitations. 





DON’T BUY A TAX BOOK UNTIL YOU SEE 
THE 1951 ALEXANDER FEDERAL TAX HANDBOOK 


Here’s how you can get your 
copy of the “‘Federal Tax Analy- 
scope” absolutely free! 

Send for the 1951 ALEXANDER 
FEDERAL TAX HANDBOOK at 
$15.00 on approval for ten days’ 
free examination. With it we'll 
include the “Federal Tax Analy- 
scope” which is yours to keep 
with our compliments, no matter 
what you decide about the Hand- 
book. 

Once you have examined it 
thoroughly and discovered how 
its concise and logical treatment 
of the subject makes this Hand- 
book a must for both experienced 
tax lawyers and those entering 
this lucrative field for the first 
time, we believe that you will 
want to keep this handy 1951 
ALEXANDER FEDERAL TAX HAND- 
BOOK right at your elbow for au- 
thoritative, on-the-spot answers 
to your clients’ problems. 


This standard Federal Tax 
Handbook, now published by 
THE CO-OPS, covers income 


taxes, gift taxes, estate taxes, 
social security taxes, manufac- 
turers’ and miscellaneous taxes. 
Many improvements have been 
included in this expanded 1951 
Edition of the Handbook which 
is now ready for delivery. 

Now . Federal taxes need 
no longer faze you! Send us 
your order today and learn for 
yourself how this great 1951 
ALEXANDER FEDERAL TAX HAND- 
BOOK will help you. The Law- 
yers Co-operative Publishing 
Company, Rochester 3, N. Y. 
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When Bigotry Knocked on the 


White House Door 


by WILLIAM J. MURDOCH, Kalamazoo, Michigan 


ODAY’s commendable cam- 

paigns against racial and reli- 
gious prejudices in our society 
bring to mind earlier days of 
intolerance in America when 
anti-Masonic forces attempted 
to elect a President of the Unit- 
ed States. ; 

That they failed, miserably, 
was not only a triumph of Free- 
masonry. More important, it 
was a crushing blow against 
malignant bigotry which, once 
it lurches up off all fours and 
is permitted to stalk abroad un- 
checked, becomes an insatiable 
monster of hate and destruction. 

It happened back in the 1830’s. 
Andrew Jackson had moved into 
the White House in 1829 and was 
running for re-election, opposed 
by Henry Clay. 

Clay had many adherents. 
Among them was William Wirt, 
a distinguished attorney and an 
author of not inconsiderable suc- 
cess. He had served as attor- 
ney-general of the United States 
for 12 years before Andrew 
Jackson came along and ap- 
pointed a new cabinet. Earlier, 
he had been one of the govern- 
ment’s ace prosecutors of Aaron 
Burr. 

At about this time, 1830, anti- 
Mason feeling developed among 
some of the misinformed and 
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suspicious elements. Andrew 
Jackson was a Mason, and out- 
spokenly proud of it. Thus he 
became the target of the first 
officially recognized “third par- 
ty” in the history of the United 
States: the Anti-Masons. They 
needed a candidate, and they 
chose Wirt. 

It was a rather queer selec- 
tion. Wirt bore no _ grudge 
against Masons. In fact, he had 
joined the Masons many years 
earlier, and although his legal 
and literary pursuits finally de- 
manded so much of his time that 
he simply lost touch with Ma- 
sonic activity, he still respected 
the order. 

But Wirt saw an advantage in 
the opportunity offered by the 
Anti-Masons. It fitted in nicely 
with the influence he wielded 
among the Whigs, who support- 
ed Clay. It was his plan to unite 
both parties—the Anti-Masons 
and Whigs—against his political 
enemy, Jackson. 

He made his stand clear, how- 
ever. In a letter of acceptance 
to the Anti-Masons he wrote 
that he considered anti-Masonry 
as a “fitter subject for farce 
than tragedy.” In his politick- 
ing, too, he held the anti-Mason 
venom in check. 
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Why Led. Is “The Service Set” of 
United States Supreme Court Reports 


l. It contains full reports of all 
U. S. Supreme Court cases. 


2. Its complete summary of the 
briefs of counsel focus the cases 
on the exact points decided. 


3. Its many “Co-op Annota- 
tions” on practical points offer 
arich source of additional in- 
formation. 


4. It requires only about one- 


third the shelf space of the 
single volume edition. 


5. Its Advance Sheet Service 
brings current cases to sub- 
scribers with speed and ac- 
curacy. 


6. No better digest was ever 
made than the new Annotated 
Co-op U. S. Digest with its 
many improved and exclusive 
features. 


Write us today for full information about how easily 


you can add this great set to your library. 


The Lawyers Co-operative Publishing Company 
ROCHESTER 3, N. Y. 
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But the entire venture was a 
fiasco. Aside from establishing 
political convention procedure 
which is followed to this day, the 
Anti-Masons gained nothing. 
They would not back Clay: the 
Whigs would not desert Clay in 
favor of Wirt. The former at- 
torney-general would have glad- 
ly withdrawn his own name, but 
could not at that critical moment 
turn his back on the party that 
had chosen him. Thus he en- 
tered the polls an unwilling can- 
didate. 

He made a sorry showing. He 
captured only 7 electoral votes. 


AND 


COMMENT 


Clay won 49. Jackson was swep 
into another term on the cres 
of a 219-electoral vote landslide} 
The nation had resoundingly re 
jected the appeal to suspicio 
and mistrust and intolerance. 

Trampled so ignobly, the Anti. 
Masons never regained the forti- 
tude nor strength to rise again 
to such prominence. A few years 
later their few numbers wer 
swallowed up in political mer. 
gers. Wirt, their candidate, 
was not alive to witness their 
final retreat from the scene. He 
died just two years after his 
defeat at the polls. 





Opinion From Attorney General’s Office 


Recently the University presented to our State Auditor 






for payment a claim for the purchase of ‘“‘one-half interest 
in a registered Guernsey bull named Indiana”. The 
Auditor requested an opinion from this office as to whether 
the University could purchase “one-half of a bull.” Mr. 
J. Edward Jacobson, Assistant Attorney General, sub- 
mitted to the Auditor a brief opinion which we feel may 
bring a chuckle to your readers. We quote: 

“In reply to your request for our opinion as to whether 
the University may purchase a one-half interest in a reg- 
istered Guernsey bull named ‘Indiana’, we submit the 
following: 


In re your question concerning a bull 

Here follows our answer, complete and in full. 

The purchase order to which you refer 

Concerns ‘Indiana’, a ‘him’ not a ‘her’. 

The interest concerned is labeled ‘one-half’ 

If not ‘undivided’ it may cause a laugh. 

For one half is useful, the other eats food 

We mean to be careful and not to be rude. 

But upon the order we need this correction 

So that the books will not fail on inspection. 

Once having changed it to a part undivided. 

We think the protection you need is provided.” 
Contributor: Lorna E. Lockwood 

Assistant Attorney General 
Phoenix, Arizona 
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Among the New Decisions 


Appeal — questions concern- 
ing trust estates not raised be- 
lw. In Atwood v. Holmes, — 
Minn —, 38 NW2d 62, 11 A2d 
311, attorneys who obtained an 
allowance out of a trust estate, 
to the amount of which they 
raised no objection, having sub- 
sequently rendered other serv- 
ices, petitioned for and obtained 
asecond order, covering all serv- 
ices, Which did not indicate the 
amount allowed for the services 
subsequently rendered. The 
Minnesota Supreme Court, opin- 
ion by Justice Matson, held that 
the former order was res judi- 
cata of the value of the services 
first rendered and that its effect 
as a bar to a subsequent allow- 
ance of payment for the same 
services might be considered for 
the first time upon appeal. 

The subject of the annotation 
in 11 ALR2d 317 is “Questions 
or legal theories affecting trust 
estates as subject to considera- 
tion on appeal though not raised 
below.” 


Automobiles — imputation of 
driver’s contributory negligence 
toowner. The factual situation 








in Jacobsen v. Dailey, 228 Minn 
201, 36 NW2d 711, 11 ALR2d 
1429, involved a collision be- 
ween two automobiles, each of 
which was driven by one of the 
owner’s two sons for his own 
purpose. Under the terms of the 
pertinent statute, a person op- 
erating an automobile with the 
consent of the owner was, in case 
of accident, deemed the agent of 
the owner in the operation of the 
vehicle. In an action brought by 
one of the owners for damages 
to his car, against the other 
owner and his son, in which the 
latter owner counterclaimed for 
damages to his own car, a verdict 
was returned for the plaintiff. 
The verdict was held to be ade- 
quately supported by the evi- 
dence, which matter was not se- 
riously disputed by the defend- 
ants, whose principal contention 
was based on claimed errors of 
law in the refusal of the trial 
court to give requested instruc- 
tions to the jury based on the 
theory that the contributory neg- 
ligence of the driver of the plain- 
tiff’s car was imputable to the 
owner, either under the statute 
or under the “family purpose” 
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or “family car” doctrine. This 
contention was rejected by the 
court, which held that the stat- 
ute was intended only to impose 
liability for damages caused by 
the operation of a car, on a 
financially responsible person, 
and that the “family purpose” 
or “family car” doctrine was 
merged in, and abrogated by, 
the statute. The opinion is by 
Justice Magney of the Minnesota 
Supreme Court. 

The appended annotation in 11 
ALR2d 1437 discusses “Contrib- 
utory negligence of driver of mo- 
tor vehicle as imputable to owner 
under statute making owner re- 


sponsible for negligence of 
driver.” 
Banks — officer’s powers re- 


specting collateral held by. In 
Alter v. Logan Trust Co.. 360 
Pa 491, 62 A2d 25, 11 ALR2d 
1302, the Pennsylvania Supreme 
Court, in an opinion by Justice 
Jones, held that a bank officer 
had no implied authority to enter 
into an agreement with one 
whose property is about to be 
sold under a judgment in the 
bank’s favor, that if the bank 
should bid in the property he 
might redeem it by paying a cer- 
tain amount; that authority to 
enter into such an agreement 
was not conferred upon such of- 
ficer by the provision of an 
agreement for the liquidation of 
a bank by which the property 
in question had been held in trust 
to pay the owner’s debts, consti- 
tuting such officer and other 
cotrustees with power to sell real 
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estate “owned by” the liquidated 
bank “and held in its own name 
or in trust for its use and bene. 
fit,” such provision relating to 
the liquidated bank’s own prop. 
erty and conferring a power to 
be jointly exercised by cotrus- 
tees. 

The appended annotation in 
11 ALR2d 1305 contains an ex. 
haustive discussion of all cases 
which discuss the power of a 
bank officer, in whatever capac. 
ity he may serve the bank, in 
respect to security or collateral 
held by the bank. 


Carriers — liability for injury 
to person assisting, meeting, 
greeting, etc. passenger. The 
fact situation in the Massachv- 
setts case of Zaia v. “Italia” 
Societa, 324 Mass 547, 87 NE2d 
183, 11 ALR2d 1071, involved a 
woman who, on going without a 
pass on board ship to take leave 
of a departing passenger tripped 
on a loose strip of brass connect- 
ing two mats in a passageway, 
fell and was injured. The Sv- 
preme Judicial Court, in an opin- 
ion by Justice Williams, held 
that she was not an invitee to 
whom a duty of reasonable care 
was owed, and that a verdict in 
her favor in an action against 
the shipowner was properly set 
aside. 

The annotation in 11 ALR2d 
1075 contains an exhaustive dis- 
cussion of the liability of a car- 
rier for injuries to a person, who, 
without intention of becoming a 
passenger, boards its train, ship, 
streetcar, or bus, to assist, meet, 
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ABBOTT’S FACTS — Fifth Edition 
1 volume, over 1600 pages, devoted to the proof 
of facts which are not covered in the usual work 


Price $15.00 


on evidence 


ABBOTT’S CRIMINAL TRIAL PRACTICE 
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greet, or confer with, a particu- 
lar passenger thereon. 

Corporate Taxes — effect 
of investment in other stock. 
Double taxation is not affected, 
according to the Pennsylvania 
Supreme Court in Common- 
wealth v. Shenango Furnace Co., 
362 Pa 491, 67 A2d 113, 11 ALR 
2d 321, opinion by Justice Jones, 
by the refusal of the taxing au- 
thorities to permit the deduction 
by a domestic corporation from 
the value of its capital stock, for 
the purpose of a capital stock 
tax, of its investment in stock 
of a foreign corporation which, 
doing business in the state and 
employing property there, is sub- 
ject to the state corporation 
franchise tax. 

The question whether and un- 
der what circumstances invest- 
ments in stock of other corpora- 
tions, domestic or foreign, made 
by a corporate taxpayer, are to 
be included in the basis for its 
taxation, is exhaustively dis- 
cussed in the annotation in 11 
ALR2d 323 entitled “Inclusion 
of investments in stock of other 
corporations in fixing base for 
taxation of corporation.” 


Decedents’ Estates — valu- 
ation of for purposes of statutes 
limiting charitable devises or be- 
quests. The opinion of Justice 
Bromley, of the New York Court 
of Appeals, in Re Mayers, 299 
NY 388, 87 NE2d 422, 11 ALR2d 
1136, is thus summarized by the 
ALR editors: Where the amount 
which a testator is permitted by 
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law to bequeath to charity is to 
be ascertained as of the time of 
his death, and the gift to charity, 
which exceeds the permissible 
amount, is of a remainder ex. 
pectant upon the termination oj 
a precedent estate, the amount 
which is distributable to the 
charity at the expiration of the 
precedent estate may be deter. 
mined as follows: 

Let x equal the amount which 
is distributable to charity. 

Let a equal the value of the re- 
mainder at termination of the 
precedent estate. 

Let b equal the maximum per- 
missible gift to charity. 

Let c equal the value of the re- 


mainder as of the _ testator’s 
death. 
Then — 
s. & 
a c 


The annotation in 11 ALR 
2d 1142 exhaustively discusses 
“Valuation of estate for pur- 
poses of statutes limiting pro- 
portion that may be devised or 


bequeathed for charitable pur- 
poses; problems of computa- 
tion.” 


Declaratory Judgments — tar 
questions. Boeing Airplane Co. 
v. Sedgwick County, 164 Kan 
149, 188 P2d 429, 11 ALR2d 350, 
involved a situation wherein the 
Defense Plant Corporation, an 
agency of the United States, 
leased, with option to purchase, 
a manufacturing plant to one 
who agreed to pay all taxes law- 
fully assessed. Claiming that a 
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cause the plant was exempt from 
tate taxation as property of the 
Inited States, the lessee brought 
nn action for a declaratory judg- 
ment against the state taxing au- 
horities and the Reconstruction 
Finance Corporation as succes- 
sor to its lessor, seeking a deter- 
mination of the validity of the 
tax. The Reconstruction Fi- 
nance Corporation raised no is- 
sue as to the power of the state 
totax the property. The Kansas 
Supreme Court, in an opinion by 
Justice Burch, held that no jus- 
tiiable controversy existed be- 
tween the taxing authorities and 
the lessee, and therefore that the 
action was properly dismissed. 
“Tax questions as proper sub- 
et of action for declaratory 
judgment” is the subject of the 
annotation in 11 ALR2d 359. 


Dismissal or Nonsuit — effect 
m previous orders. In Bryan v. 
Smith, 174 F2d 212, 11 ALR2d 
1402, the Seventh Circuit, in an 
pinion by Circuit Judge (now 
Associate Justice of the United 
States Supreme Court) Minton, 
eld that where, in an action to 
impress a trust on real estate be- 
longing to defendants for the 
payment of sums of money alleg- 
edly owing from them to plain- 
tiffs, an interlocutory order is 
entered by agreement of the par- 
lies appointing a trustee and di- 
teecting defendants to convey to 
him the lands in question to pre- 
erve the status quo pending 
wit, and thereafter the action 
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is dismissed, with prejudice, 
upon stipulation of the parties, 
the order of dismissal leaves the 
situation as if suit had never 
been brought, and the court may 
not entertain a subsequent an- 
cillary proceeding brought by the 
plaintiffs in which it is sought 
(1) to compel defendants to con- 
vey to plaintiffs described lands 
which allegedly were within the 
scope of the prior interlocutory 
order but had by fraud or mis- 
take been omitted from the lands 
previously conveyed in accord- 
ance therewith, and (2) to ad- 
judicate ownership of such lands 
in the plaintiffs. 


The appended annotation in 
11 ALR2d 1407 contains an ex- 
haustive discussion of the ques- 
tion of the effect of a nonsuit, 
dismissal, or discontinuance of 
an action on previous orders or 
rulings in a case, as distin- 
guished from proceedings, plead- 
ings, etc., of the parties. 


Estoppel — of mortgagee to 
contest mortgagor’s title. Hicks 
v. Combs, 311 Ky 149, 223 SW2d 
379, 11 ALR2d 1393, involved a 
situation wherein, during a 
boundary line dispute between 
property owners the descriptions 
in whose deeds overlapped, one 
of them purchased a vendor’s 
lien note against the property of 
the other and started to foreclose 
the lien, whereupon the other 
paid the note. The attempt to 
foreclose was held by the Ken- 
tucky Court of Appeals, opinion 
by Commissioner Stanley, to be 
such recognition of the other’s 
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title as to work an estoppel both 
as to the one who sought to en- 
force the lien and a co-owner 
from whom he held a power of 
attorney to do any and all acts 
concerning their right to or in- 
terest in the property. 

The subject of the annotation 
in 11 ALR2d 1397 is “Estoppel 
of mortgagee to contest the 
mortgagor’s title.” 


Executor — delegation by will 
of power to name. Re Estate of 
Tillie Effertz, — Mont —, 207 
P2d 1151, 11 ALR2d 1278, in- 
volved a will which contained 
this provision: “I hereby direct 
that the Judge of the Court that 
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admits this will to probate, a 
point the nominee of the Roma 
Catholic Bishop of the Dioces 
of Great Falls, Montana, to a 
as executor of this my Last Wi 
and Testament.” The Montay 
Supreme Court, in an opinion) 
Justice Bottomly, reversed th 
judgment of the trial court an 
held on appeal that a testato 
may delegate to a person desig 
nated in the will the power t 
nominate an executor, and tha 
a nomination pursuant to th 
power given in the will was man 
datory upon the court. The lan 
guage used in the will was hel 
to identify definitely and cer 


for your accident!” 
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tainly the person who was to 
nominate the executor. 

The annotation in 11 ALR2d 
1284, exhaustively discussing the 
“Delegation by will of the power 
to nominate executor,” contains, 
in addition to cases from com- 
mon-law 


jurisdictions, cases 
from the civil or Roman law 
areas of the British Common- 


wealth of Nations, since Roman 
law precedents are of value in re- 
lation to the question discussed. 


Federal Courts — conflicting 
jurisdiction. The Sixth Circuit, 
in an opinion by Circuit Judge 
McAllister, held in Gillis v. Key- 
stone Mutual Casualty Co., 172 
F2d 826, 11 ALR2d 455, that 
since a pending proceeding in 
charge of a state insurance de- 
partment for the liquidation of 
a dissolved, insolvent insurance 
company, in which a state court 
order has required creditors 
to file claims and has en- 
joined them from instituting ac- 
tions against the company, 
should not be interfered with, a 
Federal district court in another 
state is required to decline to 
take jurisdiction of a subsequent 
suit against the company and 
others to recover damages for 
misrepresentation, for injunc- 
tion against other actions, for 
the appointment of a receiver, 
the filing of claims, and a final 
settlement of the company’s 
business. 

The annotation in 11 ALR2d 
460 contains an exhaustive dis- 
cussion of the “‘Propriety of ex- 
ercise of jurisdiction by Federal 
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court in diversity of citizenship 
case, pending receivership, in- 
solvency, or liquidation proceed. , 
ing before state tribunal.” 


Federal Taxes — waiver of re- 
strictions on assessment and col- 
lection of deficiency in income, 
inheritance, or gift tax. The 
First Circuit, in Associated Mu- 
tuals v. Delaney, 176 F2d 179, 
11 ALR2d 896, held that where 
statutory restrictions on the as- 
sessment and collection of a Fed- 
eral income tax deficiency have 
been unconditionally waived, the 
Commissioner of Internal Reve- 
nue is not obliged to give statu- 
tory notice of a deficiency be- 
fore proceeding to assess and col- 
lect it, even though the taxpayer 
may not appeal to the Tax Court 
until such notice has been given. 
The opinion is by Chief Judge 
Magruder. 

The annotation in 11 ALR2d 
903 discusses “Waiver of re- 
strictions on assessment and col- 
lection of deficiency in Federal 
tax.” 


Former Testimony — mode of 
proof of. In Meyers v. United 
States, 84 App DC 101, 171 F2d 
800, 11 ALR2d 1, the defendant 
appealed his conviction of sub- 
ornation of perjury of a witness 
testifying before a subcommittee 
of a United States Senate inves- 
tigating committee. Objection 
was made that, on the second day 
of the trial, the chief counsel for 
the senatorial committee, who 
examined the witness for the 
subcommittee and heard all his 
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testimony, was permitted to tes- 
tify as to what the witness had 
sworn to before the subcommit- 
tee, and that two weeks later, on 
the eleventh day of the trial, the 
government was permitted to 
introduce in evidence the steno- 
graphic transcript of the wit- 
ness’ testimony before the sub- 
committee. The District of 
Columbia Circuit of the Court of 
Appeals, opinion by Circuit 
Judge Miller, held, however, that 
while the transcript was admis- 
sible for this purpose, it was not 
the “best evidence” of what the 
witness had testified and that 
the testimony of counsel, or of 
anyone who had heard the testi- 
mony, was also admissible for 
this purpose. It was further 
held that the prosecution could 
present this proof in any order 
it chose, and that the order of 
introducing the evidence was not 
unfair to the defendant. 

The “Mode of proof of testi- 
mony given at former examina- 
tion, hearing, or trial” is exhaus- 
tively discussed in the extensive 
annotation in 11 ALR2d 30. 


Gift — by implication in inter 
vivos trust instrument. In Brock 
v. Hall, 33 Cal2d 885, 206 P2d 
360, 11 ALR2d 672, a father, in 
creating a trust for his two 
minor daughters until each 
should reach the age of thirty- 
five, when she should receive the 
corpus, provided for the contin- 
gency of either dying leaving 
issue before that time, for the 
contingency of either dying and 
leaving a husband surviving, and 
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for the contingency of the death 
of either unmarried, in which 
latter case her share was to go 
to the other. One died after hav- 
ing married without leaving is- 
sue or a husband surviving—a 
contingency for which the trust 
instrument failed to provide. A 
majority of the California Su- 
preme Court, in an opinion by 
Chief Justice Gibson, held that 
a gift over to the surviving bene- 
ficiary was implied, although the 
creator of the trust took a con- 
trary position. The minority 
thought that to so hold was to 
impute to the trustor an inten- 
tion which could not with cer- 
tainty be said to exist. 

The “Implication of gift in 
inter vivos trust instrument” is 
discussed in the annotation in 11 
ALR2d 681. 


Joint Tortfeasor — defend- 
ant’s right to bring in for pur- 
pose of contribution. In Tark- 
ington v. Rock Hill Printing & 
Finishing Co., 230 NC 354, 53 
SE2d 269, 11 ALR2d 221, an ac- 
tion by an occupant of an auto- 
mobile against the owner and the 
operator of a truck for personal 
injuries sustained in a collision 
between the car and the truck, 
the defendants, by plea, cross ac- 
tion and motion, brought in the 
driver of the automobile in which 
the plaintiff was riding, as a 
joint tortfeasor for the purpose 
of enforcing their statutory right 
of contribution against him. The 
trial court sustained the motion 
of the third person to dismiss 
the cross action on the ground 
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that in a former action between 
him and the present defendants 
it was determined that such 
third person was not contribu- 
torily negligent or chargeable by 
these defendants as joint tort- 
feasor, so that as between the 
third party and these defendants 
the former judgment was res 
judicata and a bar to the right 
of contribution. A judgment 


was entered in this action in 
favor of the plaintiff. On ap- 
peal the North Carolina Supreme 
Court, opinion by Chief Justice 
Stacy, affirmed the decision of 
the lower court sustaining the 
plea in bar and the motion to 


“Ho-hum, wouldn’t it be a scream if the boss came back 
a couple of days early!” 


COMMENT 


dismiss, holding that as _ the 
former judgment was res judi- 
cata as between the third party 
and the present defendants, and | 
as the plaintiff had refused to 
join such third party in this ac- 
tion, the defendants should not 
thus take control of the present 
action and in effect compel the 
plaintiff to enforce his rights as 
against the third party, the driv- 
er of the car in which he was 
riding. 

The annotation in 11 ALR2d 
228 discusses “Right of defend- 
ant in action for personal injury 
or death to bring in joint tort- 
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feasor for purpose of asserting 
right of contribution.” 


Limitation of Actions — 
against cause of action for con- 
traction of disease. The plain- 
tiff in Urie v. Thompson, 337 US 
163, 93 L ed 1282, 69 S Ct 1018, 
11 ALR2d 252, a former fireman 
on defendant’s steam locomo- 
tives, filed suit in a state court 
to recover under the Federal Em- 
ployers’ Liability Act for in- 
juries, alleging that after thirty 
years of service he had been 
forced to cease work by silicosis 
caused by continuous inhalation 
of silica dust which arose from 
sand materials emitted in ex- 
cessive amounts by the locomo- 
tives’ faultily adjusted sanding 
apparatus. 

Upon the plaintiff’s first ap- 
peal from an adverse judgment 
the state supreme court held that 
the petition failed to state a 
cause of action for negligence 
under the Federal Employers’ 
Liability Act, but stated one un- 
der the Boiler Inspection Act, 
and hence remanded the cause 
for trial, which resulted in a ver- 
dict for the plaintiff in the 
amount of $30,000, based solely 
on a violation by the defendant 
of the Boiler Inspection Act. 
This judgment was reversed by 
the state supreme court on the 
ground that the Boiler Inspec- 
tion Act did not cover silicosis. 

Reversing the judgment of the 
state supreme court, the United 
States Supreme Court, in an 


opinion by Rutledge, J., unani- 
mously held that the question 
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whether the plaintiff’s originaljal aut 
petition stated a cause of actionproval 
for negligence under the Federal \im, e 
Employers’ Liability Act wasjertain 
properly reviewable by _ thejrough 


court; that the action, as it wasf man 
nt cit 
ap Wi 
The 


brought within three years from 
the discovery by the plaintiff of 
the disease, was not barred by 
the statute of limitations; andfourt, 
that silicosis is within the cover-fhenk, 
age of the Federal Employers pntent 
Liability Act, when it resultsproper 
from the employer’s negligence. pble s 

A bare majority of the courtfonditi 
held that silicosis was compen-pie pov 
sable also under the Boiler In-fcers < 
spection Act, and hence remand-}ions ¢c 
ed the cause with instructionsfimsta 
to reinstate the judgment on thefxercis 
verdict for the plaintiff. omalr 

An exhaustive discussion offfise 
“When limitation period begins} app! 
to run against cause of action orfence 
claim for contracting of disease” PSP’ 
is contained in the extensive an-fiid, a 

















notation in 11 ALR2d 277. 
..| The 
Maps or Plats — of subdiv-}; ay, 


sion; regulations as to. In thebaycti, 
situation involved in Ayres V.byolyj 
City Council of Los Angeles, 34}ryctj 
Cal2d (Adv 29), 207 P2d 1, Ubpdiy 
ALR2d 503, applicable statutes 
vested control of the design and] Pare 
improvement of real estate sub-fition 
divisions in the governing bodiesfite. 
of the cities and counties inf) G 
which such subdivisions lay, sub-fLR2c 
ject to review as to reasonable-fY the 
ness by the courts, and providedfiere © 
for proceedings to secure ap-F WO! 
proval by the proper local au-ffper 
thorities of proposed subdivisionfirche 
maps. After the proper munici-@ Su 
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S originaljal authorities had refused ap- 
» of actionproval of a map proposed by 
he Federal \im, except on compliance with 
Act wasfertain conditions, petitioner 
by thejrought the present proceeding 
as it was mandamus to compel defend- 
years fromjt city council to approve his 
jlaintiff of hap Without the conditions. 
barred by} The California Supreme 
tions; andfourt, in an opinion by Justice 
the cover-fhenk, overruled the petitioner’s 
\mployers pntentions (1) that under a 
it resultsproper construction of the appli- 
negligence, ble statutes and ordinances the 
* the courtjnditions imposed were beyond 
's compen-fie powers of the city and its of- 
Boiler In-feers and (2) that such condi- 
ce remand-jions constituted, under the cir- 
nstructionstumstances shown, an attempted 
nent on the}xercise of the power of eminent 
iff. omain under the guise of an ex- 
cussion offtcise of the statutory authority 
riod beginsp approve subdivision maps and 
yf action orfence were unconstitutional un- 
of disease’B8S Proper compensation was 
tensive an-fid, and affirmed the judgment 
1 277. ‘low denying the relief sought. 
.,| The extensive annotation in 
of subdiv-}) ALR2d 524 contains an ex- 
to. In thebustive discussion of the cases 
1 Ayres V.bvolving the “Validity and con- 
Angeles, M4truction of regulations as to 
| P2d 1, Ubbdivision maps or plats.” 
ole statutes 
design and| Parole Evidence Rule — appli- 
estate sub-fttion to agreement not to com- 
ning bodiesféte. In Langenback v. Mays, 
counties inf} Ga 706, 54 SE2d 401, 11 
yns lay, sub-FLR2d 1221, an oral agreement 
reasonable-W’ the seller of land on which 
nd providedfere were tourist cabins, that 
secure ap-# Would not use his adjoining 
sy local au-goperty in competition with the 
subdivisionf#rchaser, was held by the Geor- 
yper munici-f4 Supreme Court not at vari- 
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ance with, but collateral to, the 
written contract of purchase, 
and therefore provable by parol. 
The purchase of the property in 
reliance on the agreement was 
held to take it out of the provi- 
sions of the statute of frauds re- 
quiring contracts not perform- 
able within a year to be in writ- 
ing. The contract was held not 
lacking in definiteness in failing 
to specify the portion of the de- 
fendant’s property not to be used 
in competing. The opinion is by 
Chief Justice Duckworth. 

The appended annotation in 11 
ALR2d 1227 exhaustively dis- 
cusses the precise question of 
whether the parol evidence rule 
is applicable to an oral agree- 
ment by the vendor not to en- 
gage in competition with a busi- 
ness the sale of which was the 
subject of a contemporaneously 
written contract of purchase or 
sale or was evidenced by some 
written instrument other than a 
contract of purchase and sale. 


Picketing — by nonemployees. 
In Pennsylvania Labor Relations 
Board v. Chester & Delaware 
Counties Bartenders, 361 Pa 
246, 64 A2d 834, 11 ALR2d 1259, 
the Pennsylvania Supreme 
Court, in a per curiam opinion 
affirming the court below, held 
that a state may not, consistently 
with the constitutional right of 
free speech protected from state 
action by the Fourteenth Amend- 
ment, prohibit peaceful picketing 
of a place of employment by per- 
sons not employed therein or 
make it unlawful for union sym- 
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pathizers to refuse to cross the 
picket line, though the effect is 
to hinder or prevent -the estab- 
lishment picketed from obtain- 
ing deliveries of goods. 

The appended annotation in 11 
ALR2d 1274 considers the nar- 
row question of whether, with- 
out regard to the legality of its 
purpose, peaceful picketing of a 
place of business may become un- 
lawful merely because carried 
out by persons who are not em- 
ployed there. 


Picketing—injunction against 
in absence of dispute between 
employer and employees. The 
Washington Supreme Court, in 
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an opinion by Justice Simpsor 
held in Gazzam v. Building Em 
ployees, Etc., Union, 29 Wash? 
488, 188 P2d 97, 11 ALR2d 13% 
that the picketing by the mem 
bers of a labor union of t 
premises of an employer whos 
employees are unwilling to joi 
the union, for the purpose 9 
compelling him to enter into 
contract with the union whic 
would require that they shoul 
become members, is, where ij 
effect is coercive, not a permis 
sible exercise of the right of fre 
speech, and is unlawful as at var 
iance with the policy declared b 
the state Labor Disputes A 
that workers shall be free t 
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Who Gets The Welfare 
In A ‘“‘Welfare State’’? 


That’s easy. There’s a formula. You’ve seen it. Be sure you 
recognize it next time. Here’s how it goes: 

Somebody promises to give you something (a subsidy, or a 
wage increase without a production increase), if you’ll give 
him a little something in return—just a little something—a 
vote, perhaps. 

So, you give and you get. Or you think you do. Maybe what 
you get increases the national debt or decreases corporation 
profits. What do you care? Let’s see: 


National debt? That’s mortgaging your child’s future. Let 
the rich pay it? That’s silly. Take every penny every one of 
them has, and you wouldn’t make more than a dent in the 
national debt. Every dollar added to it by the giveaway 
bureaucrats has to be paid back by you and your children 
and your grandchildren. 

Take it out of corporation profits? If all the profits of all the 
corporations were taken, you would pay only a tiny fraction 
of the national debt. 

The plain truth is that no one is giving you anything. Last 
year it was reported that the federal government “gave” to 
the states five and a half billion dollars. That money, of 
course, first came from the states. But we are informed 
$625,000,000 of it never got back to the states—that was the 
cost of taking it away from you, and giving part of it back. 
When anyone promises you something for nothing, you can be 
sure he gets a lot of the something, and you get a lot of the 
nothing. 
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enter into association with one 
another or to decline to do so. 
The annotation in 11 ALR2d 
1338 exhaustively discusses ‘‘Le- 
gality of, and injunction against, 
peaceful picketing to force em- 
ployees to join union or to com- 
pel employer to enter into a con- 
tract which would in effect com- 
pel them to do so, in the absence 
of a dispute between employer 
and employees as to terms or 
conditions of employment.” 


Poverty Affidavit — filing by 
nonparty as condition of suit or 
appeal in forma pauperis. Ap- 
pealing from a dismissal of her 
complaint for claims under the 
Fair Labor Standards Act, the 
petitioner, in Adkins v. E. I. Du 
Pont de Nemours & Co., 335 US 
331, 93 L ed 43, 69 S Ct 85, 11 
ALR2d 599, filed in the district 
court and in the circuit court of 
appeals motions that the appeal 
be allowed in forma pauperis. 
These motions were denied on 
various grounds, among which 
were the grounds that other 
claimants involved, as well as 
petitioner’s attorneys, employed 
on a contingent fee basis, had 
not filed affidavits of poverty. 
Vacating the orders denying the 
appeal in forma pauperis, the 
United States Supreme Court, 
in an opinion by Mr. Justice 
Black, held that the motion 
could not be denied merely be- 
cause the other claimants and 
the petitioner’s attorneys had 
not filed such affidavits. 

The annotation in 11 ALR2d 
607 discusses “Right to sue or 





appeal in forma pauperis as debdverti 
pendent on showing of financial, ay 
disability of attorney or otheratute 
nonparty or nonapplicant.” 


Property Tax — removal fronf*-,. 
state. The fact that goods art 
being packed for export does no 
withdraw them from the sphere’ 
of local taxation where on taf 
day they have not actually bee 
shipped, according to the opin- 
ion of Justice Edmonds, of the 
California Supreme Court, in 
Empresa Siderurgica v. Mercedf* 

32 Cal2d 68, 194 P2d 527, III". 
ALR2d 934. ce 

The annotation in 11 ALR2dbvent 
938 contains an exhaustive rehysine 
view of the cases dealing with}, 
the power of a state or other} 
local government to levy a tax 
on property destined for, or inhgg gj 
the course of removal from abyoad¢ 
state, as affected by the provi-bo ati 
sions of the Federal constitutionjnorce. 
vesting in Congress power to} 
regulate interstate and foreign} Res 
commerce, and prohibiting thepy ove 
states, without the consent offfaves 
Congress, except in certain 
cases, from laying any impostsfinvolv: 
or duties on exports. 


Radio Broadcasting — local|yorq; 
taxation of as burden on CoMm-Ihe oy 


merce. In Albuquerque Broad-fiont { 
casting Co. v. Bureau of Reve ra, 
nue, 51 NM 332, 184 P2d 416fiouiq 
11 ALR 966, a_broadcastingiing og 
company was held by the NeWlpre 
Mexico Supreme Court, opinion} the 
by Chief Justice Brice, to be sub- 

ject to payment of a tax basedjh; 

on its gross receipts from localjf, 
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erls as dedvertisers for local business un- 
of financiafiey an emergency school tax 
y or othet\tatute purporting to place a tax 
cant. of two (2) per cent of the gross 
_,geceipts of the business of broad- 
asting, and which provided that 
one of the taxes should be con- 
trued to apply to any business 
bxempted from taxation under 
tually bees he United States Constitution. 
) the opin his decision was based on the 
nds, of the round that “local advertising 
Court. j broadcasts” were, as a practical 
: atter, intrastate business not- 
‘withstanding the fact that they 
might be heard by people out- 
kide the state, and that in any 
event such advertising of local 
business to secure local patron- 
ave was a “taxable event” open 
to the states. 
levy a ta! The annotation in 11 ALR2d 
for, or itkgs discusses “Subjecting radio 
al from aroadcasting business to local 


the provit»vation as burden on com- 
onstitution merce.” 


power to 


Res Ipsa Loquitur — damage 
hy overflow or escape of water. 
consent ofjfaves v. Ottumwa, — Iowa —, 
n_ certainb8 NW2d 761, 11 ALR2d 1164, 


ibiting the 


involved the following facts: A 
raceway leading from a river to 
iefendant’s hydroelectric plant 
z — locillverfowed in a time of flood. 
% On com-Mhe opening of floodgates, which 
jue Broad- kept the level of the water in 
u Of Reve-fne raceway at that of the river, 
| P2d 416hrould have increased its carry- 
oadcasting tng capacity; but the defendant, 
y the New prehending danger to a bridge 
{the gates should be opened, 
ielayed opening them until ad- 
Wsed by an army engineer to do 

Shortly after they were 


ay imposts 
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opened the overflow lessened, 
and presently entirely ceased. 
The Iowa Supreme Court, in an 
opinion by Justice Garfield, held 
that the defendant was under an 
obligation to use reasonable care 
to prevent damage to neighbor- 
ing property from escaping wa- 
ter, and the evidence was held 
to warrant submission to the 
jury of the question whether due 
care had been used. 

It was further held that if de- 
fendant had failed to exercise 
reasonable care it could not es- 
cape liability by showing that 
under conditions existing prior 
to the construction of its dam 
and raceway the river would 
have overflowed plaintiff’s prop- 
erty, and that the jury were not 
bound to accept opinion evidence 
that it would have done so. 

The fact that specific as well 
as general negligence was alleged 
was held not to preclude plain- 
tiff from invoking the res ipsa 
loquitur doctrine in support of 
his allegation of general negli- 
gence; but the circumstances 
were held not to be such in which 
the doctrine was properly ap- 
plicable. 

The subject of the appended 
annotation in 11 ALR2d 1179 
is “Res ipsa loquitur as appli- 
cable in actions for damage to 
property by the overflow or es- 
cape of water.” 


Res Judicata judgment 
against partner as. In Dillard 
v. McKnight, 34 Cal2d (Adv 
265), 209 P2d 387, 11 ALR2d 
835, an action to recover dam- 
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ages for the death of the plain- 
titf’s son as the result of injuries 
sustained by him in a collision 
between an automobile in which 
he was riding and another auto- 
mobile, judgment was rendered 
in the trial court for the plain- 
tiff upon a finding that the 
named defendant was the em- 
ployer of the driver of other au- 
tomobile and that such driver 
was acting within the scope of 
his employment at the time of 
the collision. The California Su- 
preme Court, opinion by Justice 
Spence, held on appeal that such 
judgment did not preclude co- 
partners of the named defend- 
ant, who were not joined until 


















“IT can’t read my shorthand notes, so I’m 
just mailing them out 
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You 


You 


after the rendition of the judg. 
ment, from relitigating the ques. 
tion whether the driver of the 
defendant’s automobile was act. 
ing within the scope of his em.| 
ployment at the time of the col. 
lision. 

The annotation in 11 ALR2@ 
847 discusses “Judgment for or 
against partner as res judicata} 
in favor of or against copartner} 
not a party to the judgment.” 








Sales — seller’s right to re} 
tain down payment. In Thach! 
v. Durham, — Colo —, 208 P2d) gz 
1159, 11 ALR2d 690, the opin. = 
ion of Justice Stone of the Colo-! 


rado Supreme Court, as summa-| 
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The complete set now consists of 12 volumes in 13 books with 
latest pocket supplement. The price is $130.00. You can pur- 
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rized by the ALR editors, is as 
follows: The owner of two 
bands of sheep offered them for 
sale and a buyer agreed to pur- 
chase them under such descrip- 
tion, but upon reduction of the 
agreement to writing they were 
described as 1,550 head of ewes, 
with lambs at side, at a certain 
sum per head. However, as the 
buyer reserved the right to re- 
ject any with broken mouths, 
the contract was construed as 
not requiring the delivery of the 
exact number. Delay in delivery 
was held to have been waived, 
and the buyer consequently not 
justified in refusing to accept de- 
livery. The seller was held enti- 
tled to retain a down payment 
but to recover as damages only 
any excess of damages over the 
amount of the down payment. 

The annotation in 11 ALR2d 
701 discusses “Seller’s right to 
retain down payment on buyer’s 
unjustified refusal to accept 
goods.” 


CASE AND 


Sales Tax — on parts or re- 
pairs. Merriwether v. State, — 
Ala —, 42 So2d 465, 11 ALR2d 
918, was concerned with the lia- 
bility for a sales tax imposed on 
sales at retail on the part of a 
wholesale dealer in automobile 
parts and other repair supplies 
who sold goods to retail automo- 
bile dealers, who in turn used 
such parts and supplies to recon- 
dition used cars owned by them, 
preparatory to resale. The Ala- 


bama Supreme Court, in an opin- 
ion by Justice Lawson, held that 
the sales of such goods for such 
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purposes were subject to the tafor spe 
that it was the duty of the selifoaser 
to make reasonable inquiry intiot ter 
the nature of the purchaseréhe le: 
business in order to ascertaimot ta 
whether a sale was taxable, anfprocur 







failure of the taxing authoriti 
to collect the tax or to promi 
gate regulations asserting thesiderat 
taxability of the transaction. [ing in 

“Sales tax on parts, repairs, offorcea 
constituents used in repair of arsto the 
ticle” is discussed in the annotatthat s| 
tion in 11 ALR2d 926. not be 


Specific Performance — of aches 
contract for sale or option of real 
property as affected by change oj 
conditions. In Simmerman \j,.,, 
Fort Hartford Coal Co., 310 Ky; 
572, 221 SW2d 442, 11 ALR 
381, the owner of coal land, 
granted a mining lease for 3 
stated term on a royalty basis}. 
The lease gave the lessee an op, 
tion, exercisable at any time durjio¢ 
ing the term, to purchase the, | 
coal at a fixed price and to havéiit.q 
royalties paid under the leas|,. 4,, 
credited on the purchase price}, ¢ 
At the time of execution of the affect 
lease the coal-mining industry} som. 
was depressed, but during its 
term improved business condi} Str 
tions greatly increased the value} bility 
of the property. The lessee acjiges 
cordingly elected to exercise thesituat 
option at a time when royalts}Nortl 
payments amounted to more}Trust 
than the agreed price of thej617, 
property. The Kentucky Courtjyears 
of Appeals, opinion by Justicejthe 
Knight, held in the lessee’s sult§stanc 
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t to the tafor specific performance that the 
f the aie: breach of conditions had 
nquiry inthot terminated his rights under 
purchaserghe lease; that the lessee had 
) ascertaiot taken undue advantage in 
axable, anrocuring the execution of the 





exceeded the purchase 
rice did not render the agree- 
ent to sell void for want of con- 
erting thideration; that it was not lack- 
isaction. ps in mutuality because not en- 
, repairs, oforceable against the lessee prior 
epair of arito the exercise of the option ; and 
the annotatthat specific performance should 
5. not be denied on the ground of 
ie all paches. cae 
tion of tal An exhaustive examination of 
y change ftte cases involving an action for 
earenel yithe specific performance of con- 
‘0. 310 Ki tract for the conveyance of land, 
“41 "ALR order to determine the effect 
“jof events or circumstances aris- 
jing after the execution of the 
contract, as constituting hard- 
ship or injustice which will in- 
2 fluence equity to withhold the re- 
ly time dur} jiog sought, will be found in the 
irchase th nnotation in 11 ALR2d 390 en- 
and to hatesitied “Change of conditions aft- 
* the leas. execution of contract or op- 
ee ? p 
hase view tion for sale of real property as 
ition of th .fecting right to specific per- 
ig industt} fo»mance.” 
during its ; 
ness condi} Streets and Highways — lia- 
2d the value bility of abutting owner for dam- 
e lessee atjiges by fall of tree in. In the 
exercise thesituation involved in Caminer v. 
nen royalty}Northern & London Investment 
| to morTrust, 2 KB 64, 11 ALR2d 
rice of thel617, an elm tree 120 to 130 
ucky Courtjyears old, which is less than half 
by Justicejthe ordinary life of an elm, 
lessee’s sulljstanding on property adjacent 
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to a highway, was felled by an 
ordinary gust of wind, injuring 
persons driving along the high- 
way. It had not been lopped for 
some time, but its crown of foli- 
age was not of extraordinary 
size. After the tree fell it was 
discovered for the first time that 
disease had attacked the roots, 
causing them to rot. Although 
there was testimony to the effect 
that elms, being shallow-rooted, 
should be lopped from time to 
time, the occupier of the prop- 
erty was held not liable by the 
English Court of Appeal to the 
persons injured, either on the 
ground of negligence or of nui- 
sance, where nothing in the ap- 
pearance of the tree indicated 
that it was likely to be blown 
over. 

An exhaustive discussion of 
this and other cases involving 
the “Liability of owner or oc- 
cupant of abutting property for 
damage caused by fall of tree in- 
to highway” will be found in the 
annotation in 11 ALR2d 626. 


Streets and Highways — use 
of subsurface for other than 
sewers, pipes, etc. The use, by a 
city, of the subsurface of one of 
its streets for an automobile 
parking garage is a proper high- 
way use, according to the Michi- 
gan Supreme Court in Cleveland 
v. Detroit, 324 Mich 527, 37 NW 
2d 625, 11 ALR2d 171, opinion 
by Justice Bushnell, for which 
an abutting property owner is 
not entitled to any compensation 
in the absence of a widening of 
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the street or other damage to his 
property. 

The annotation in 11 ALR2d 
180 contains an exhaustive dis- 
cussion of “Right of municipal- 
ity or public to use of subsurface 
of street or highway for pur- 
poses other than sewers, pipes, 
conduits for wires, and the like.” 


Suicide — civil liability for. 
In Scott v. Greenville Pharmacy, 
212 SC 485, 48 SE2d 324, 11 
ALR2d 745, the defendant drug- 
gist in selling a sedative without 
a physician’s prescription vio- 
lated the law, and failed to warn 
the purchaser that its use might 
be habit-forming. The  pur- 
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, insu 
chaser became an addict and cop 
tinued to obtain the drug from OV 
the defendant. While sufferin 
from mental depression conse! 
quent upon the habitual use 9 
the drug, he committed sil 
by hanging. An action for his 
death was brought against thé 
druggist under a statute which 
gives a right of action only if 
action might have been mai 
tained by the decedent. 

The South Carolina Supre 
Court, affirming a judgment di 
missing the action upon 


murrer, held, in an opinion 
Justice Fishburne, that, altho 
the sale in violation of the s 
ute was negligence per se, 
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consequence Was not reasonably 
foreseeable, and therefore that 
the defendant’s act was not the 
proximate cause of the suicide. 
It was further held that the fact 
that the decedent himself, if liv- 
ing, would have been precluded 
by contributory negligence from 
suing the druggist, was a de- 
fense. 

The extensive annotation 
“Civil liability for death by sui- 
cide” in 11 ALR2d 751 contains 
an exhaustive discussion of 
whether and under what circum- 
stances a civil liability exists for 
causing a person to commit sui- 
cide. 


Temporary Alimony — effect 
of defendant’s denial of mar- 
riage on right to. In Alvernes v. 
Alvernes, — RI —, 66 A2d 373, 
11 ALR2d 1036, a woman who 
had brought a suit for separate 
maintenance against her alleged 
husband applied for temporary 
alimony and suit money. The 
defendant resisted the applica- 
tion on the ground that the al- 
leged marriage relation did not 
exist. It was held by the Rhode 
Island Supreme Court, opinion 
by Justice Baker, that to warrant 
granting of the application there 
must be prima facie evidence of 
the existence of the marriage re- 
lation; that such evidence was 
not supplied by the allegations of 
the petition, even though sworn 
to; and that defendant should on 
such application be permitted to 
cross-examine the plaintiff as to 
the existence of such relation, 
particularly where it appears 
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mon-law marriage. 
“Defendant’s denial in actior, 
for divorce, separate mainte! 
nance, or alimony, that partie 
are married, as affecting plain. 
tiff’s right to temporary alimon; 
or suit money” is the subject of 
the annotation in 11 ALR 
1040. 


Verdicts — trial or appellat 
court’s power to reduce or se¢ 
aside as affected by prohibition 
of re-examination of facts tried 
by jury. In Van Lom v. Schneid- 
erman, — Or —, 210 P2d 461, 
11 ALR2d 1195, a constitutional, 
provision that no fact tried by| 
a jury shall otherwise be re-ex- 
amined in any court unless the 
court can affirmatively say that 
there is no evidence to support] W 
the verdict was held by the Ore} agai 
gon Supreme Court, opinion by} ing, 
Chief Justice Lusk, to preclude by : 
the setting aside of a verdict ina’ {ye 
tort action as excessive in award-| a p 
ing either compensatory or puni-} proj 
tive damages. Such provision} proj 
was held equally operative in the} eon: 
appellate court notwithstanding} ers, 
a further constitutional provi-! Cou 
sion that such court, if of the, 
opinion that it can determine 
what judgment should have been 
entered in the court below, may 
direct such judgment to be en- 
tered. 

The annotation in 11 ALR2d 
1217 discusses “Constitutional 
or statutory provision forbid- 
ding re-examination of facts 
tried by a jury as affecting pow- 
er to reduce or set aside verdict 


that plaintiff is relying ona my 





Ca 
The! 
Roch 
Com 
lishet 
of th 


non | 
posit 





beca 
adec 


















£ on a com 





il in actior, 
te mainte: 
hat parties 
ting plain. 
ry alimony 
- subject of 
11 ALR2 





' 
r appellat 
luce or set 
prohibition 
facts tried 
v. Schneid- 
0 P2d 461, 
astitutional, 
ct tried by) 
e be re-ex- 
unless the 
ly say that 
to support 
by the Ore. 
opinion by 
to preclude 
verdict ina} 
e in awart- 
ry or puri- 
| provision 
ative in the 
ithstanding 
ynal provi- 
, if of the, 
determine 
1 have been 
below, may 
t to be en- 


11 ALR2d 
istitutional | 
on forbid- 

of facts 
cting pow- 
ide verdict 















Case and Comment 


THE LAWYERS’ MAGAZINE— ESTABLISHED 1894 
AQUEDUCT BUILDING, ROCHESTER 3, N. Y 


EDGAR G. KNIGHT, Editor 
GEORGE H. CHAPMAN, Business Manager 


Advertising Representatives 
NATIONAL PUBLISHERS REPRESENTATIVES, INC. 


New York 17, N. Y., 114 East 47th Street, 
PLaza 3-5171 


@ Case and Comment is published bi-monthly by 
The Lawyers Co-operative Publishing Company, 
Rochester 3, New York, and Bancroft-Whitney 
Company, San Francisco 1, California. The pub- 
lishers are not responsible for the personal views 
of the authors of signed articles. Their publica- 
tion is not to be deemed an indorsement of any 
position taken on any controversial question. 


because of excessiveness or in- 
adequacy.” 


Wills — rights and remedies 
against interference with mak- 
ing, changing, etc. Legatees who 
by fraud, duress, or undue in- 
fluence prevent the execution of 
a new will leaving testator’s 
property to others, hold the 
property thus acquired upon a 
constructive trust for such oth- 
ers, according to the New York 
Court of Appeals, in Latham v. 
Father Divine, 299 NY 22, 599, 
8 NE2d 168, 86 NE2d 114, 11 
ALR2d 802. The opinion is by 
Justice Desmond. 

An exhaustive discussion of 
“Rights and remedies against 
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one who induces, prevents, or in- 
terferes in the making, chang- 
ing, or revoking of a will, or 
holds the fruits thereof” will be 
found in the extensive annota- 
tion in 11 ALR2d 808. 


Witnesses — competency of 
spouse as in crime against other 
spouse. The Eighth Circuit, in 
an opinion by Circuit Judge 
Johnsen, held in Shores v. Unit- 
ed States, 174 F2d 838, 11 ALR 
2d 635, that a husband’s trans- 
portation of his wife in inter- 
state commerce for the purpose 
of having her engage in prostitu- 
tion is a personal wrong against 
her within the common-law ex- 
ception to the incompetency of a 
wife’s testimony against her hus- 
band and makes her testimony 
admissible in a prosecution of the 
husband under the Mann Act, 
notwithstanding her statement 
that she does not wish to testify 
against him. 

The annotation “Crimes 
against spouse within exception 
permitting testimony by one 
spouse against other in criminal 
prosecution” in 11 ALR2d 646 
contains an exhaustive collection 
and analysis of the cases which 
determine what constitutes a 
“crime” by one spouse against 
the other, so as to render the in- 
jured spouse a competent wit- 
ness against the offender. 
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Conviction is what some people never have until after the 
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FORENSIC AND LEGAL INSTITUTE Founded 
and Directed by the Most Learned and Eloquent 


lI 





Orator and Jurist Telegonius Macarius of this 
City and of the City of Athens. 


TI\ELEGONIUS gives instruction 

and advice to all who have be- 
come involved in financial or 
personal difficulties necessitat- 
ing their appearance in Civil or 
Criminal Courts; and has a pos- 
itively encyclopedic knowledge 
of all Roman edicts, present, 
operative, dormant or  inop- 
erative. At half an hour’s no- 
tice the most learned and 
eloquent Telegonius can supply 
his clients with precise and le- 
gally incontrovertible opinions 
on any judicial matter under the 
sun that they care to present to 
him and his staff of highly 
trained clerks. Not only Roman 
Law, but Greek Law, Egyptian 
Law, Jewish Law, Armenian, 
Moroccan or Parthian Law— 
Telegonius has it all at his fin- 
gers’ ends. The incomparable 
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Telegonius, not content with dis- 
pensing the raw material of 
Law, dispenses also the finished 
product: namely, beautifully 
contrived forensic presentations 
of the same complete with ap- 
propriate gestures and _ tones. 
Personal appeals to the jury a 
specialty. Handbook of bril- 
liant rhetorical figures and 
tropes, suitable for any case, to 
be had on request. No client of 
Telegonius has ever been known 
to suffer an adverse verdict in 
any court, unless his opponent 
has by chance also drunk from 
the same fountain of oratorical 
wisdom and eloquence. Reason- 
able fees and courteous atten- 
tion. A few vacancies for pupils. 

“The tongue is mightier than 
the blade—Euripides.” 
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